86TH CoNGRESS HOUSE OF REPRESENTATIVES Report 
1st Session No. 796 


CONSIDERATION OF H.R. 8342 
Avuaust 6, 1959.—Referred to the House Calendar and ordered to be printed 


Mr. Situ of Virginia, from the Committee on Rules, submitted the 
following 


REPORT 


[To accompany H. Res. 338] 


The Committee on Rules, having had under consideration House 
Resolution 338, report the same to the House with the recommendation 
that the resolution do pass. 
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Avaust 6, 1959.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 





Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


[To accompany H.R. 57] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H.R. 57) to require pilots on certain vessels navi- 
gating U.S. waters of the Great Lakes, and for other purposes, having 
considered the same, report favorably thereon with amendments and 
recommend that the bill as amended do pass 

The amendment is as follows: 

Page 3, strike out lines 14 through 17, inclusive, and insert in lieu 
thercof the following: 

Sec. 5 The President of the United States is requested to 
invite the Government of Canada to join in the formation of 
a joint commission to be composed of three inembers from the 
United States (who shall be appointed from the departments 
and agencies of the Federal Government having primary 
interest in the safety of navigation) and three members who 
shall represent the interests of Canada. Such joint commis- 
sion shall conduct a staff study of pilotage for the Great 
Lakes, their connecting and tributary waters, and the St. 
Lawrence River as far east as St. Regis, and by June 1, 1960, 
shall submit recommendations to the Congress of the United 
States and the Parliament of Canada for the adoption of a 
joint pilotage system for the Great Lakes, their connecting 
and tributary waters, and the St. Lawrence River as far east 
as St. Regis. 

Sue. 6. (a) The first four sections of this Act shall take 
effect on the first day of the third month following the issu- 
ance of regulations pursuant to this Act by tho head of the 
department in which the Coast Guard is operating. 

(b) Section 5 of this section shall take effect on the date 
of the enactment of this Act. 

34006 
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PURPOSE OF THE BILL 


The purpose of the bill is to promote safety of navigation by pro- 
viding that no merchant vessel of 300 gross tons or over shall navigate 
in U.S. waters of the Great Lakes, their connecting and tributary 
waters, and the St. Lawrence River as far east as St. Regis, unless 
there is in the service of such vessel a pilot or other officer qualified for 
navigation on such U.S. waters and licensed either by the head of the 
department in which the Coast Guard is operating under regulations 
issued by him or by the appropriate agency of Canada. ‘The pilot or 
other qualified officer would be required, subject to the customary 
authority of the master, to direct the navigation of the vessel (a) on 
such U.S. waters of the Great Lakes as may be designated by regula- 
tions of the Secretary of the Treasury and (6) on such other US. 
waters of the Great Lakes as the master may direct. The bill would 
provide that the privilege extended to pilots of Canada to serve on 
vessels in U.S. waters shall remain in effect only so long as Canada 
extends a reciprocal privilege to pilots of the United States. A penalty 
would be provided for violation of the provisions of the bill. Enact- 
ment of the bill would not affect any statutory requirement for licensed 
pilots or officers on vessels of less than 300 gross tons. 


THE AMENDMENTS 


A number of witnesses testifying in connection with the bill, while 
supporting it in principle, urged that it should go further and provide 
for joint United States-Canadian machinery to consider the many 
mutual problems of the two countries involved in navigation under 
pilotage systems on the Great Lakes, their connecting and tributary 
waters, and the St. Lawrence River as far east as St. Regis. While 
these recommendations for a joint board or joint commission were 
somewhat at variance with each other, all had the goal of establish- 
ment of machinery aimed at insuring maximum safety of operation 
of vessels while on the Great Lakes and in the St. Lawrence Seaway, 
through close coordination between the United States and Canada 
so that all vessels transiting the seaway and Great Lakes would be 
subject to consistent regulation regarding pilotage. 

In connection with the foregoing the Department of State report 
on the bill stated: 


We contemplate that the two Governments would form a 
committee which would consult on problems affecting pilot- 
age in the movement of shipping on the St. Lawrence and 
the Great Lakes and take steps leading to their solution. 


The Department of Commerce recommended— 


that the subject bill be amended so as to authorize the 
appropriate Federal agencies of our Government to nego- 
tiate with the appropriate agencies of the Canadian Gov- 
ernment an agreement providing a basis for the establishment 
of such pilotage regulations as deemed necessary by the two 
Governments for application to vessels using the seaway and 
Great Lakes. 


Similar views were expressed by the St. Lawrence Seaway Develop- 
ment Corporation. 


Soa ae 
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Your committee carefully considered such proposals made by the 
Government departments and others, and concluded that there is 
much merit to the establishment of a joint commission to study and 
to make recommendations to the respective Governments with regard 
to the many problems which have arisen and are sure to arise as more 
and more deep-draft vessels utilize this greatly enlarged waterway. 
Notwithstanding the desirability of coordinated efforts between the 
United States and Canada, this is domestic legislation applicable 
only to the U.S. waters of the Great Lakes. Accordingly, your 
committee does not favor the creation of a joint commission which 
would have the power to enter into agreements which could have the 
effect of overriding provisions of law enacted by the Congress. 

In view of the foregoing, your committee amended the bill to 
request the President of the United States to invite the Government 
of Canada to join in the formation of a joint commission to be com- 
posed of three members from the United States (who shall be ap- 
pointed from the departments and agencies of the Federal Govern- 
ment having a primary interest in the safety of navigation) and three 
members who shall re present the interests of ( ‘anada. It is expected 
that the U.S. members of the joint commission would be selected 
from the Department of the Treasury (or the Department in which 
the Coast Guard is operating), the Department of Commerce, and 
the Department of State. 

No special provision is made for the cost of carrying out the func- 
tions of the joint commission since it is contemplated that the salaries 
of the personnel involved and their expenses would be borne by the 
respective departments out of available funds. 

In the event the establishment of such a joint commission were 
agreed upon between the two Governments it would be directed to 
conduct a staff study of pilotage for the Great Lakes, their connecting 
and tributary waters and the St. Lawrence River as far as St. Regis. 
The joint commission would further be responsible for submitting to 
the Congress of the United States and the Parliament of C anada, by 
June 1, 1960, recommendations for the adoption of a joint pilotage 
system for the above described waters. Such a study could embrace 
all questions raised during the committee’s hearings, including such 
matters as the establishment of pilotage districts, pilotage fees, admin- 
istration of pilotage services, training, licensing, supervision, discipline 
and other matters relative to the qualification of pilots, and all other 
things necessary to show the way to efficient and adequate pilotage 
for all vessels where such a service is required. 

The final feature of your committee’s amendment would provide 
that (a) the first four sections of the act, relative to the requirement 
of compulsory pilotage which take effect on the first day of the third 
month following the issuance of regulations pursuant thereto by the 
head of the Department i in which the Coast Guard is operating, and 
that (6) the provision relative to the formation of a joint commission 
shall take effect on the date of enactment. 


NEED FOR THE LEGISLATION 


There is at present no statutory requirement for compulsory pilot- 
age for U.S.-registered vessels or foreign vessels navigating U.S. waters 
of the Great Lakes. The number of foreign vessels utilizing these 
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strategic waters has been increasing with each navigation season. Now 
that the St. Lawrence Seaway has been completed a very substantial 
increase in traffic is developing. Since navigation in the seaway and 
on the Great Lakes involves transit through many restricted areas 
and areas of heavy traffic and weather hazards even in the relatively 
open waters of the lakes, it is imperative, in the interest of maritime 
safety, that qualified personnel on vessels using these waters be 
required by law. 

Pilots are required by law in virtually every port in the world and 
this bill merely extends the rules to the Great Lakes, with such modi- 
fications as are necessary by reason of local conditions. Since the 
institution of our Government, by its consent, pilotage has been 
handled as a State function and each harbor has its pilot organiza- 
tion which operates under State control. But such State control 
would be wholly impractical in the lakes since no less than eight States 
would be involved and it would be extremely difficult, if not wholly 
impossible, to set up separate organizations to operate in limited parts 
of the area. The peculiar nature of the situation in the lakes has been 
recognized by the Amcrican Pilots Association, the national organiza- 
tion representing the various State pilot groups, and this bill has its 
approval as the only practical method of controlling the situation. 

tis colitéinplated that the operation of this legislation will be similar 
to that involving coastwise operations. In the latter, it is usual for 
one or more of the ship’s officers to have endorsements permitting 
them to pilot their ship in particular ports. If they do not, coastwise 
pilots are carried who are qualified by the Coast Guard to direct the 
navigation into various ports of call. So too, on the lakes, it would 
be anticipated that American ships would have qualified men among 
their personnel and would not be required to avail themselves of out- 
side pilots. Similarly, under the bill, Canadian ships and pilots 
would enjoy reciprocal privileges. 

At the hearings representatives of foreign-flag operators appeared 
and, while conceding the need for pilots in particular areas of the lakes, 
protested the requirement that such pilots be aboard at all times. 
They contended that such a requirement was unnecessary and would 
add substantially to the cost of operation. As for the former point, 
experienced lakes navigators and the Coast Guerd point out that even 
in the relatively open waters of the lakes, storms of considerable 
severity are not uncommon and that it is highly desirable to have on 
board at least one person qualified to handle the ship under such adverse 
conditions. As to additional cost of operation, there is no present 
evidence that the cost of keeping one man on board would exceed 
the cost of utilizing the services of several pilots at different lake points 
as would be required under the plan which they had proposed. 

The committee is of the opinion that the bill sets forth the best and 
most workable plan for minimizing the hazards of navigation in the 
Great Lakes and that its operation will not unduly burden shipping 
by imposing excessive costs and accordingly urges its immediate 

assage. 
: It may well be that experience on the Great Lakes and in the St. 
Lawrence Seaway during this first season of navigation by oceangoing 
vessels will indicate the need for modifications of the pilotage system 
roposed herein, including additional requirements and safeguards. 
t is to be hoped that the proposed joint commission will study such 
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matters carefully and be prepared early in the navigation season next 
year to present to the Congress and to the Canadian Parliament the 
results of their studies and recommendations, if any, for employment 
of the proposal embodied in this bill. 


COST OF THE BILL 


Your committee is unable to evaluate the extent to which this bill 
may impose additional cost upon the Federal Government. Clearly 
the responsibilities of the U.S. Coast Guard as the administering and 
enforcing agency are such that additional cost may be incurred, 
dependent upon the extent and conditions of the additional traffic 
using the seaway and the Great Lakes. 


DEPARTMENTAL REPORTS 


The departmental reports are as follows: 


Tue SpecrReTARY OF COMMERCE, 
Washington, D.C., April 1, 1989. 
Hon. Herrert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuairman: This is in reply to your letter of January 
13, 1959, and your request to the St. Lawrence Seaway Development 
Corporation for views with respect to H.R. 57, a bill to require pilots 
on certain vessels navigating U.S. waters of the Great Lakes, and for 
other purposes. 

The bill provides that no merchant vessel of 300 gross tons or over 
shall navigate in U.S. waters of the Great Lakes, their connecting 
and tributary waters, and the St. Lawrence River as far east as St. 
Regis, unless there is in the service of such vessel a pilot or other 
officer qualified for navigation on such waters and licensed by the 
Department in which the Coast Guard is operating or by the appro- 
priate Canadian agency. ‘The pilot or other qualified officer shall, 
subject to the authority of the master, direct the navigation of the 
vessel in the said waters as may in the interest of marine safety be 
designated in regulations issued by the Coast Guard, and on other 
U.S. waters of the Great Lakes and St. Lawrence as the master may 
direct. 

A violation of the provisions of the bill, or the regulations issued 
thereunder, would be punishable by a fine of $500 for each violation, 
for which sum the vessel could be libeled. 

The privilege extended in the bill to pilots or other qualified officers 
licensed by Canada would be reciprocal with that of the United States. 

The Department recommends favorable consideration of the bill, 
with the modifications hereinafter recommended. 

Under existing statutes there is no requirement for the service of 
oe on oceangoing U.S. registered or foreign-flag vessels navigating 

S. waters of the Great Lakes. There is a requirement that United 
States and Canadian vessels navigating solely on the Great Lakes 
have qualified pilots in their service (46 U.S.C. 364). It is our under- 
standing that it has been a customary practice for most oceangoing 
vessels, upon proceeding into the Great Lakes from the St. Lawrence 
River, to engage local mariners familiar with the waters the ship must 
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traverse and the ports at which they are bound to call, in an advisory 
capacity, to insure the vessel’s safe navigation. 

At the hearings held last year on S. 2096, 85th Congress, objections 
were raised that under the bill, inequities could arise because of the 
difference in regulations between the United States and Canada. 
In addition, objections were voiced against the requirement that a 
qualified pilot or officer be employed during the entire voyage of the 
waters involved. We understand the Canadian Government takes 
the position that compulsory pilotage should be required only in 
designated restricted waters. 

Action was postponed by the Senate until the following Congress 
pending receipt of a report from the State Department on the nego- 
tiations with Canada. It is our understanding that conferences 
have been held between representatives of this country and Canada. 

This Department does not wish to place added expense upon vessel 
operators on the waters concerned. However, in view of the traffic 
increase expected from the opening of the St. Lawrence Seaway to 
deep-draft vessels, and the international nature of these waters, it 
is deemed essential that sufficient precautions be taken to insure 
maximum safety of operation of vessels while on the Great Lakes 
and St. Lawrence Seaway. We believe it most important that this 
matter be closely coordinated between the United States and Canada 
on a formal basis so that all vessels transiting the seaway and Great 
Lakes would be subject to consistent regulations regarding pilotage. 

Accordingly, this Department recommends that the subject bill 
be amended so as to authorize the appropriate Federal agencies of 
our Government to negotiate with the appropriate agencies of the 
Canadian Government an agreement providing a basis for the estab- 
lishment of such pilotage regulations as deemed necessary by the two 
ene for application to vessels using the seaway and Great 
sakes. 

There is also transmitted herewith, a letter from Mr. M. W. Oetter- 
shagen, Deputy Administrator, St. Lawrence Seaway Development 
Corporation, setting forth the views and recommendations of that 
agency on H.R. 57. Its recommendations are in accord with those 
expressed by this Department. 

We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of these reports to the 
Congress. 

Sincerely yours, 
Freperick H. MvueLuer, 
Acting Secretary of Commerce. 





Sarnt Lawrence Seaway DEvELOPMENT CORPORATION, 
Massena, N.Y., March 6, 1959. 

Hon. Hersert C. Bonner, 
Chairman, Committec on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuairman: This Corporation welcomes the opportunity 
extended by your letter of January 13, 1959, of presenting its views 
and recommendations regarding the bill H.R. 57. 
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This bill would require the employment of a pilot, or other qualified 
officer, to be aboard every merchant vessel of 300 gross tons or over 
navigating the U.S. waters of the Great Lakes, their connecting and 
tributary waters, and the St. Lawrence River as far east as St. Regis. 
In its present form this bill would require pilots for the navigation of 
the open waters of the Great Lakes. 

It is the Corporation’s present view that such legislation should be 
limited to designated zones and restricted waters. We fully appre- 
ciate the wisdom of compulsory pilotage in certain of these waters 
for the protection of shipping and the prevention of accidents in 
confined channels which might impede waterborne commerce. The 
advent of the St. Lawrence Seaway, providing a water route for 
oceangoing vessels from the Atlantic to the Great Lakes, emphasizes 
the need for precautionary measures wherever latent hazards pose a 
threat to unfamiliar shipmasters and in order to insure standardized 
traffic procedures between or among ships in congested areas. How- 
ever, we do not believe that pilotage will prove essential upon the 
entire trade route. 

The task of navigation of the open waters of the Great Lakes, for 
instance, would seem a commonplace one for the master accustomed 
to and qualified for the challenge of the high seas. Indeed, if a master 
is trained and licensed as such to navigate on the high seas he most 
certainly could navigate his vessel on open waters of the seaway and 
the Great Lakes. It is likewise reasonable to expect that competent 
masters will be cognizant of any differences which exist between the 
Great. Lakes Pilots Rules and the International Rules of the Road. 

In addition, to require pilots on vessel voyages from St. Regis, 
N.Y., to all the ports of the Great Lakes would place an added and 
unanticipated financial burden on all American- and foreign-flag 
vessels, except the conventional American and Canadian Great Lakes 
vessels. ‘To many of these operators it could render the cost of using 
the St. Lawrence Seaway prohibitive as against competing modes of 
transportation. 

For these reasons, it is the Corporation’s view that the requirement 
of pilotage in the proposed geographical areas ought to be limited to 
the point at which a seaway user will derive the maximum economic 
advantage consistent with prudent safety requirements for shipping 
on the Great Lakes. 

Accordingly, the Corporation recommends that H.R. 57 be amended 
so as to provide for the appointment of a representative by the 
Department of State, the U.S. Coast Guard, and the St. Lawrence 
Seaway Development Corporation and that such representatives be 
authorized to conclude an agreement with similar representatives of 
Canada providing a basis for fixing the areas of the Great Lakes and 
their tributary waters requiring pilotage, determining the fees therefor 
and regulating matters related to such pilotage. 

Sincerely yours, 
M. W. OgrrersHAGEN, 
Deputy Administrator. 
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OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, March 20, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuarrMan: Reference is made to the request of your 
committee for the views and recommendations of this Department on 
H.R. 57, to require pilots on certain vessels navigating U.S. waters 
of the Great Lakes, and for other purposes. 

H.R. 57 is identical to H.R. 7515, 85th Congress, which was passed 
by the House of Representatives but on which no further action was 
taken by the Senate. H.R. 7515, as introduced, was identical to a 
draft of a bill transmitted by this Department on May 7, 1957, to the 
Speaker of the House of Representatives and referred to your com- 
mittee. 

The purpose of the proposed legislation is to provide that no mer- 
chant vessel of 300 gross tons or over shall navigate in U.S. waters 
of the Great Lakes, their connecting and tributary waters, and the 
St. Lawrence River as far east as St. Regis, unless there is in the 
service of such vessel a pilot or other officer qualified for navigation 
on such U.S. waters and licensed either by the head of the department 
in which the Coast Guard is operating under regulations issued by 
him or by the appropriate agency of Canada. The pilot or other 
qualified officer would be required, subject to the customary authority 
of the master, to direct the navigation of the vessel (a) on such U.S. 
waters of the Great Lakes as may be designated by regulations of the 
Secretary of the Treasury and (b) on such other U.S. waters of the 
Great Lakes as the master may direct. The bill would provide that 
the privilege extended to pilots of Canada to serve on vessels in U.S. 
waters shall remain in effect only so long as Canada extends a recipro- 
cal privilege to pilots of the United States. A penalty would be pro- 
vided for violation of the provisions of the bill. Enactment of the 
bill would not affect any statutory requirement for licensed pilots or 
officers on vessels of less than 300 gross tons. 

There is at present no statutory requirement for compulsory pilotage 
for U.S.-registered vessels or foreign vessels navigating U.S. waters 
of the Great Lakes. The number of foreign vessels utilizing these 
strategic waters increases with each navigation season. Upon com- 
pletion of the St. Lawrence Seaway a substantial increase in traffic 
is certain. It is imperative in the interest of maritime safety that 
= personnel on vessels using these waters be required by law. 

o date,"no better solution to this rapidly developing and pressing 
problem has been advanced. 

The Treasury Department favors strongly the enactment of H.R. 57. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
ne 

ery truly yours 
eer eR A. Gitmore FLvss, 
Acting Secretary of the Treasury. 
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DEPARTMENT OF STATE, 
Washington, D.C., March 25, 1959. 
Hon. Hersert C. Bonnur 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 


Dear Mr. Bonner: I refer to your letter of January 13, 1959, 
requesting the views and recommendations of the Department of 
State on H.R. 57, a bill to require pilots on certain vessels navigating 
U.S. waters of the Great Lakes, and for other purposes. The Depart- 
ment sent an interim reply to you on January 15, 1959. 

The bill would prohibit merchant marine vessels of 300 gross tons 
or over from navigating in U.S. waters of the Great Lakes unless there 
is in the service of such vessel a pilot or other officer qualified for 
navigation on such U.S. waters and licensed either by the designated 

J.S. department head or by the appropriate agency of Canada. The 
authority extended to pilots or other qualified officers licensed by 
Canada would be in effect only so long as Canada permits pilots or 
other qualified officers licensed by the United States similarly to serve 
on vessels navigating Canadian waters of the Great Lakes. 

H.R. 57 is identical in wording to S. 2096 which the Senate Com- 
mittee on Interstate and Foreign Commerce last year decided to pass 
over without action in view of the serious objections of the Canadian 
Government to the bill. The Canadians believe that a requirement 
for pilots on the open waters of the Great Lakes adds an economic 
burden on world shipping not justified by safety considerations. They 
fear, too, that if the U.S. lead is followed in making compulsory 
pilotage general rather than concentrating on certain cautionary 
areas in the Great Lakes and the St. Lawrence, the result will be a 
reduction in the quality of pilotage, thus reducing safety rather than 
increasing it. Denmark, Norway, Sweden, the Netherlands, Western 
Germany, and the United Kingdom have also joined Canada in object- 
ing to the requirement for pilots on open waters. All of these countries 
have renewed their protests since H.R. 57 was introduced. 

During the past year, the Department of State had has numerous 
discussions with representatives of the other U.S. Government 
agencies and Canadian oflicials interested in the safe and economic 
use of the seaway. 

As a result of these discussions and after giving H.R. 57 further 
study and full consideration, we conclude that we cannot support this 
bill in its present form. Although we favor marine safety legislation 
and appreciate the urgent need for such legislation under conditions 
of increased traffic resulting from completion of the St. Lawrence 
Seaway, we do not believe that legislation should be enacted which 
would have the effect of requiring pilots on all vessels when they are 
sailing the open waters of the Great Lakes. In our opinion, such a 
requirement would result in an unwarranted expense to ships of third 
countries as well as place an unnecessary economic burden on our own 
manufacturers who might require the services of such ships. This 
additional cost would tend to defeat the very purpose of the seaway; 
that is, it would tend to hinder the movement of world commerce into 
the interior of the North American Continent and thus possibly 
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jeopardize the recovery of the cost of construction, as is required by 
the legislation authorizing the seaway. 

In view of the foregoing, we propose that H.R. 57 be amended as 
follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That no merchant vessel of 
three hundred gross tons or over shall navigate in the following de- 
scribed areas of United States waters of the Great Lakes, their con- 
necting and tributary waters, and the Saint Lawrence River as far 
east as Saint Regis, unless there is in the service of such vessel a 
pilot or other officer qualified for navigation on such United States 
waters and licensed either by the head of the Department in which 
the Coast Guard is operating under regulations issued by him or by 
the appropriate agency of Canada: (a) on the Saint Lawrence River 
between its source in Eastern Lake Ontario to Saint Regis, (b) on the 
waters of Western Lake Erie, the Detroit River, Lake Saint Clair 
and the Saint Clair River between the line 82°20’ West in Lake Erie 
to the vicinity of Fort Gratiot Light at Port Huron, (c) in transit 
through the channels and locks of the Sault Sainte Marie and (d) in 
other confined United States waters of the Great Lakes when the 
head of the Department in which the Coast Guard is operating deems 
it necessary because of the overriding demands of safety. This pilot 
or other qualified officer shall, subject to the customary authority 
of the master, direct the navigation of the vessel in the above de- 
scribed areas. Provided, however, That the head of the Department 
in which the Coast Guard is operating may, in the event of emergency 
as determined by him, permit merchant vessels of three hundred gross 
tons or over to navigate temporarily in the above-mentioned areas 
or a specific part thereof without such pilot or other qualified officer.” 

We propose that sections 2, 3, 4, and 5 of H.R. 57 be retained in 
their present form. 

The Canadians have informed us that H.R. 57, amended as proposed 
above, would meet the objections they have raised. On their part, 
they are proposing legislation in their Parliament and preparing 
implementing regulations that will set up pilotage districts for con- 
fined waters only. The changes to the U.S. bill, as we suggested 
above, give it enough flexibility to accommodate the Canadian 
position, and their proposed legislation is couched in_ broad 
enough terms to accommodate ours. Any proposals that fail to 
consider the views of both countries toward operations in waters 
cut by a common boundary can cause a continuing series of irritants 
in our relations with Canada. The Canadians are eager to have the 
pilotage practices of the two countries coordinated, and it is evident 
that in the interests of safety, economy, and the smooth flow of 
international relations, it is highly desirable to do so. In this con- 
nection, we contemplate that the two Governments would form a 
committee which would consult on problems affecting pilotage and 
the movement of shipping on the St. Lawrence and the Great Lakes 
and take steps leading to their solution. 

Although the Canadians do not favor pilots on the open waters of 
the Great Lakes, they believe all vessels should have on board an 
officer who is familiar with the Great Lakes Rules of the Road and 
who speaks English. The Canadians propose to examine vessels in 
Montreal prior ‘to their entering the seaway to determine the com- 
petency of the officers in this respect. U.S. law (Public Law 85-350) 
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already requires foreign vessels operating in the U.S. waters of the 
Great Lakes to know the Great Lakes Rules of the Road, and article 
7 and regulation 3 of the Joint United States-Canadian Agreement of 
February 21, 1952, pertaining to promotion of safety on the Great 
Lakes by means of radio, require knowledge of English. Under 
these circumstances, it would not appear that U.S. certification of 
third-country vessels is required. 

Neither H.R. 57 as introduced nor the amended version which we 
propose discriminates against foreign-flag ships, and neither need 
conflict with treaties to which the United States is a party. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 
Wituram B. Macomser, Jr., 
Assistant Secretary 
(For the Secretary of State). 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D.C., April 20, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHainMAn: Your request for comment on H.R. 57, 
a bill to require pilots on certain vessels navigating U.S. waters of the 
Great Lakes, and for other purposes, has been assigned to this Depart- 
ment by the Secretary of Defense for the preparation of a report 
thereon expressing the views of the Department of Defense. 

This bill would require merchant vessels of 300 gross tons or over 
to have a pilot or other officer licensed by the head of the department 
in which the Coast Guard is operating or by ar appropriate agency of 
Canada, in order to lawfully navigate in U.S. waters of the Great 
Lakes, their connecting and tributary waters, and the St. Lawrence 
River as far east as St. Regis. 

H.R. 57 would apply only to merchant vessels and enactment would 
have no direct effect on the operations of the Departmeat of Defense, 
however, it is considered that legislation of this type would promote 
safety of navigation in the Great Lakes-St. Lawrence River area. As 
the interest of this Department in this legislation is primarily in its 
contribution to safety of navigation, the Department of the Navy on 
behalf of the Department of Defense supports the concept of H.R. 5 
but makes no comment on the specific provisions of the bill, Stevie 
instead to the executive agencies having a more direct interest therein. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
H.R. 57 to the Congress. 

Sincerely yours, 
JoHn S. McCain, Jr., 
Rear Admiral, U.S. Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 


There is no change in existing law. 


O 








86TH CoNGREsS HOUSE OF REPRESENTATIVES REPORT 
1st Session No. 798 


PROVIDING FOR THE LICENSING OF INDEPENDENT 
FOREIGN FREIGHT FORWARDERS 


Avaust 6, 1959.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Bonnsr, from the Committee on Merchant Marine and Fisheries, 
submitted the following 


REPORT 


[To accompany H.R. 5068] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H.R. 5068) to amend the Shipping Act, 1916, to 
provide for licensing independent foreign freight forwarders, and for 
other purposes, having considered the same, report favorably thereon 


with amendments and recommend that the bill as amended do pass. 

The amendments are as follows: 

On page 3, line 17, after the word “regulations”, insert “including 
maximum brokerage fees’’. 

On page 4, strike out lines 15, 16, 17, and 18, and insert in lieu 
thereof the following: 


solicited and secured cargo for such carrier, and has per- 
formed one additional service as set out hereunder, and 
has so certified: 


On page 4, line 19, strike out ‘‘2” and insert in lieu thereof ‘‘1”’. 

On page 4, line 21, strike out “3” and insert in lieu thereof ‘‘2”’. 

On page 4, line 23, strike out “4” and insert in lieu thereof “3”’. 

On page 5, line 1, strike out “5” and insert in lieu thereof ‘4’. 

On page 5, line 1, after ‘“The’’, insert ‘‘preparation and’’. 

On page 5, line 1, strike out ‘‘; and”’ at the end of the line and insert 
in lieu thereof ‘‘or export declarations; and’’. 

On page 5, line 2, strike out ‘‘6” and insert in lieu thereof “5”. 


PURPOSE OF THE BILL 


The purpose of the bill H.R. 5068, as amended, is to license that 
aes of the industry known as foreign freight forwarders. Here- 
tofore, it has been only necessary that a person, firm, or corporation 
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request a certificate from the Federal Maritime Board to be set up as 
a foreign freight forwarder. The industry was rife with too many 
dummy forwarders, and people who held themselves out as forwarders 
when in actuality they had no knowledge or background and did no 
actual work concerning the business of freight forwarding. The indus- 
try further had numerous individuals who were not mentally, morally, 
or financially qualified to be engaged in such occupation. Our intent 
here is to have every person, firm, or corporation who holds itself out 
as a forwarder to be fully competent and qualified to act in the 
fiduciary relationship which such business necessitates. It is hoped 
that the Federal Maritime Board will set up such rules and regulations 
as to prohibit and prevent unqualified persons from engaging in this 
activity. We feel that under the rules which will be set out by the 
Federal Maritime Board no establishment actually doing the work 
involved in the shipping of its own product could set up and utilize 
the services of a dummy forwarder or a dummy subsidiary set up for 
that specific purpose with the intent to evade the legislation herein 
set out. 
SUMMARY OF THE NEED FOR THE LEGISLATION 


The term “foreign freight forwarder” is characterized in many 
different fashions. Forwarder, freight forwarder, forwarding agent, 
freight broker, and forwarder broker are used interchangeably to refer 
to those persons operating in foreign commerce who spring into being 
upon the designation of export shippers and who purport to act in 
the dual capacity of both forwarder and broker with respect to a 
single transaction. 

Forwarders concerned herein hold themselves out as representatives 
of both shipper and carrier with regard to the same export shipments. 
They function almost exclusively in the so-called liner service where 
uniform rates and fixed schedules of sailing are maintained. In this 
respect they differ from ship or cargo brokers whose services are en- 
gaged on a constantly fluctuating world market where rates are always 
negotiated and sailing schedules are irregular. 

It has been cited that— 


historically, brokerage referred to the fee paid to a broker 
whose only function was to secure cargo for a sailing ship, 
and later a tramp vessel, before berth liner service developed. 
Brokerage was considered as compensation for the middle- 
man function of bringing together the shipper and the vessel. 
However, with the advent of berth liner service, complex 
governmental requirements in foreign trade, and complicated 
documentation and coordination of the movement of freight, 
the broker began rendering services in addition to the secur- 
ing of cargo which have become increasingly more important 
to the carriers. 


These services today are known as forwarding services and are 
performed for and at the request of shippers. Since they generally 
relate to the forwarding of freight for shipment, the person who per- 
forms them began to be known as a freight forwarder. Hence, his 
dual capacity developed. The forwarder of today zealously insists 
that he is as much of a broker as he is a forwarder. The general 
misuse of these terms and the failure to distinguish between forwarding 
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and brokerage functions have caused the great misconception that 
exists today. 

The Federal Maritime Board has continually held to the historical 
definition of brokerage as being compensation for securing cargo for 
a vessel. It has been the determination by the Board in many deci- 
sions that 1% percent of the freight cost is adequate compensation for 
a broker w he has performed a brokerage service. The Circuit Court 
of Appeals accepted the Maritime Board’s definition of brokerage and 
so set that definition out in its decision of April 24, 1958, in the case 
of American Union Transport v. United States of 2 America. 

It is recommended by the committee that the Federal Maritime 
Board set out such rules and regulations as they feel are necessary to 
regulate the licensing of foreign freight forwarders. It would be the 
intent of the Committee on Merchant Marine and Fisheries to review 
such regulations as would be promulgated by the Board and to observe 
in detail the forw arding industry as it will hereafter be constituted. 
We feel that such reasonable regulations will result in every freight 
forwarder being eminently qualified to act as a forwarder and to meet 
every requirement that would be set out by the Board. 

Paragraph (e) of section 44, in H.R. 5068, as amended, sets out that 
in order for a forwarder to be entitled to receive compensation in the 
form of brokerage he must solicit and secure cargo for the carrier and 
in addition thereto perform one other of the services as set out here- 
after, and must certify that he has so done: 

(1) The coordination of the movement of the cargo to shipside; 

(2) The preparation and processing of the ocean bill of lading; 

(3) The preparation and processing of dock receipts or delivery 
orders; 

(4) The processing and preparation of consular documents or 
export declarations; and 

(5) Relieving the carrier of bookkeeping and billing expense 
by advancing or arranging payment of freight and accessorial 
charges, if any, on all prepaid shipments handled by such for- 
warder on a particular vessel. 

When such services have been performed and certification has been 
made to the carrier, then the carrier is obligated to pay to the for- 
warder 1% percent of the freight rate charged for the cargo so secured. 
It is not intended in order for the forwarder to qualify under the solicit 
and secure clause that he be specifically designated as agent of the 
carrier. Where the forwarder has solicited and obtained export freight 
from a shipper which is thereafter turned over to a carrier, it is the view 
of the committee that the forwarder has “solicited and secured” the 
cargo within the meaning of this bill. This 1% percent has, down 
through the years, been accepted as adequate compensation for this 
type of brokerage. 

he forwarder, after having solicited and secured cargo, plus per- 
forming one other of the services set out above for said carrier, and 
certifying that he has so done, is entitled to 1% percent of the freight 
charges for the transport of the cargo so secured by the forwarder. 

It is the understanding of the “committee that on all too many 
occasions forwarders have been making no charge to shippers, or at 
best making only a nominal charge for handling shipments. It had 
been a prevalent practice that they were demanding and receiving 
brokerage fees from carriers when in reality no brokerage service had 
been rendered and no brokerage fees should have been paid. 
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The committee feels that when services have been performed for the 
shipper, the shipper should compensate forwarders for these services 
and that where baoberacs fees have been earned by the forwarder the 
carrier in turn should pay for those services. Both the carrier and 
the shipper should be expected to pay and the charge to each by the 
aoe should be the reasonable value of the forwarder’s service 
to each. 

Departmental reports on H.R. 5068 follow: 


THe SECRETARY OF COMMERCE, 
Washington, June 17, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuarrman: This letter is in reply to your request of 
March 5, 1959, for the views of this Department with respect to 
H.R. 5068, a bill to amend the Shipping Act, 1916, to provide for 
licensing independent foreign freight forwarders, and for other 
purposes. 

The Department favors the licensing provisions of H.R. 5068, 
but opposes the provision of the bill relating to compensation of in- 
dependent foreign freight forwarders. 

The bill would amend the Shipping Act, 1916 (46 U.S.C. 801), so 
as to make it illegal for any person to engage in business as a “foreign 
freight forwarder’’ without a license issued by the Federal Maritime 
Board. The Board would be authorized to issue a license to any 
qualified applicant which the Board found was “‘fit, willing, and able 
properly to perform the services of a foreign freight forwarder”’ in 
accordance with the provisions of the Shipping Act, 1916, and the 
requirements, rules, and regulations issued by the Board, provided 
the Board also found that the proposed forwarding business was, or 
would be, consistent with the public interest and the national mari- 
time policies declared in the Merchant Marine Act, 1936. 

The term “foreign freight forwarder” is defined in the bill as any 
person engaged in the business of dispatching shipments on behalf 
of other persons, by oceangoing vessels in commerce from the United 
States, its Territories or possessions to foreign countries, or between 
the United States and its Territories or possessions, or between such 
Territories and possessions; and of handling the formalities incident 
to such shipments. This definition includes independent freight 
forwarders, common carriers, manufacturers, export traders, manu- 
facturers’ agents, resident buyers, brokers, commission merchants, 
and other persons, when they engage for and on behalf of any person 
other than themselves, in the aforementioned activity. 

The bill would authorize the Board to prescribe reasonable rules 
and regulations to be observed by licensed forwarders. Each for- 
warder would be required to post a bond to insure his financial 
responsibilities and the supplying of the services in accordance with 
his contracts, agreements, and arrangements. 

The Board would have authority to suspend or revoke a license, 
after notice and hearing, for willful failure to comply with any provi- 
sions of the Shipping Act, 1916, or any lawful order, rule, or raeulation 
issued by the Board. 

Under the proposed law, any forwarder who was engaged in business 
as a foreign freight forwarder under a registration number issued by 
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the Board would be permitted to continue in business ior a period of 
120 days without a license, and to continue in business thereafter, 
under regulations prescribed by the Board, if an application for a 
license is filed with the Board within the 120-day period. 

The bill further provides that: ‘A common carrier by water may 
compensate an independent foreign freight forwarder licensed here- 
under for the extent of the value rendered to such carrier in connection 
with any shipment and such forwarder may receive such compensation 
from such carrier when such forwarder has performed one or more of 
the following services: (1) The solicitation or securing of the cargo for 
the ship or the booking of, or otherwise arranging for space for, such 
cargo; (2) the coordination of the movement of the cargo to shipside; 
(3) the preparation and processing of the ocean bill of lading; (4) the 
preparation and processing of dock receipts or delivery orders; (5) the 
processing of consular documents; and (6) relieving the carrier of 
bookkeeping and billing expense by advancing or arranging payment 
of freight and accessorial charges, if any, on all prepaid shipments 
handled by such forwarder on a particular vessel.’’ and states that: 
“An independent foreign freight forwarder is a foreign freight for- 
warder who, in connection with shipments dispatched by such for- 
warder, is not a shipper or consignee or a seller or purchaser or common 
carrier by water of such shipments, nor has any beneficial interest 
therein, nor directly or indirectly controls or is controlled by the 
shipper or consignee, common carrier by water, or by any person 
having a beneficial interest in such shipments.” 

It appears that this provision might allow carriers to pay compen- 
sation to forwarders equal to brokerage for services of substantially 
less value than the securing of cargo for the ship and under circum- 
stances which would result in the automatic payment of brokerage 
whether or not earned. Both the Federal Maritime Board and the 
courts have consistently held that “‘brokerage is compensation for 
securing cargo for the ship.” To the extent the bill merely restates 
that rule, it is not objectionable. However, except in the case of 
securing cargo for the ship, soliciting cargo, and possibly preparing 
bills of lading and dock receipts, the services listed in the bill are 
rendered by a forwarder for and at the request of the shipper, and as 
the shipper’s agent; they are only incidentally of benefit to the carrier. 
A substantial discrimination inheres in the payment of a commission 
to forwarders who do this work for some shippers and the nonpayment 
of a similar commission to other shippers who elect to do the same 
work themselves. Yet to pay such a commission to shippers would be a 
rebate; consequently, to pay it to forwarders is in effect merely an 
indirect way of accomplishing the same rebate. 

Carriers, for competitive reasons, do not question brokerage bills 
submitted to them for payment. As a general matter, they routinely 
pay all such bills. The proposed legislation would tend to perpetuate 
the present practice of the payment of brokerage on all shipments 
handled by freight forwarders. This practice has resulted in a large 
number of cases where shippers, even though they do their own for- 
warding, will permit forwarders to obtain brokerage on traffic originat- 
ing with such shippers. In some instances, this appears to result in 
violation of section 16 of the Shipping Act, 1916. Moreover, the 
practice has resulted in the performance of forwarding services either 
free of charge, or at a very low rate, since the forwarder relies upon 
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the brokerage for his compensation. The shipper who elects to do his 
own freight forwarding enjoys no corresponding benefits. 

The Federal Maritime Board, under the Shipping Act, 1916, and 
court decisions interpreting it, has authority to regulate the activities 
of persons carrying on freight forwarding in connection with common 
carriers by water in foreign and certain offshore domestic commerce. 
Business practices of these freight forwarders, particularly those 
pertaining to the payment of brokerage, are currently being investi- 
gated to determine appropriate revision of Board regulations. An 
extensive record has been accumulated in hearings at New York, San 
Francisco, and New Orleans, and the matter will be submitted to the 
Board in the near future. 

The Department recommends against enactment of the provision 
of H.R. 5068 authorizing common carriers by water to compensate 
independent foreign freight forwarders for specified services. In the 
context of established practices and competitive pressures in this 
area the provision, paragraph (e) on pages 4 and 5 of the bill, would 
make difficult, if not impossible, the effective regulation of any pay- 
ments by carriers to freight forwarders. There is every reason to 
believe that, under existing law, the current proceeding before the 
Federal Maritime Board will result in satisfactory regulations relating 
to freight forwarder compensation. It is therefore recommended that 
paragraph (e) on pages 4 and 5 of H.R. 5068 be deleted from the bill. 

The Department favors the licensing provisions of H.R. 5068 but 
believes that the definition of “foreign freight forwarder’ in section 1 
of the bill is too broad. It is accordingly recommended that the 
following sentence be substituted for the last sentence of paragraph (a) 
of section 1 of H.R. 5068: ‘This definition shall not include persons 
engaged primarily in the sale or purchase of merchandise who as an 
incident to arranging or completing such sale or purchase perform 
forwarding services with respect to the particular merchandise so sold 
or purchased.” 

In view of the two amendments to H.R. 5068 suggested above it 
would also seem appropriate to delete the word ‘‘independent” from 
the title of the bill and to delete paragraph (b) of section 1, which 
defines “independent foreign freight forwarder,” from the bill. 

If H.R. 5068 is enacted into law, it is also suggested that its legisla- 
tive history should show that it is not intended to affect any regulation 
of foreign freight forwarder activities by the Department of Com- 
merce under authority of the Export Control Act (50 U.S.C. App. 
2021). 

With respect to expenditures involved if the bill is enacted, the only 
additional expenditures would be for salaries and expenses of admin- 
istration and this should not occasion more than a nominal increase 
in budgetary requirements. 

We have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report to your committee. 

Sincerely yours, 
F. H. Mvue ier, 
Under Secretary of Commerce. 
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CompTrRoLLeER GENERAL OF THE UNITED STATES, 
Washington, April 7, 1959. 

Hon. Hersert C. Bonner, 

Chairman, Committee on Merchant Marine and Fisheries, 

House of Representatives. 


Dear Mr. Cuartrman: Further vlsaiaiie is made to your letter of 
March 5, 1959, acknowledged on March 6, requesting the comments 
of the General Accounting Office concerning H.R. 5068, 86th Congress, 
Ist session, entitled “A bill to amend the Shipping Act, 1916, to pro- 
vide for lic ensing independent foreign freight forw arders, and for other 
purposes.” 

As stated in our letter of May 10, 1957, to your committee, the 
irregular and questionable practices of freight forwarders, as described 
in our investigation report of March 1955, and by other evidence 
presented to the special subcommittee of your committee during the 
conduct of its hearings, indicated a definite need for specific regulatory 
control over this segment of the maritime industry. Therefore, to 
the extent that the proposed legislation is designed to authorize the 
Federal Maritime Board to set up rules and regulations so as to pro- 
hibit and prevent unqualified persons from engaging in foreign freight 
forwarder activity, we would favor enactment of the bill. We likewise 
would view with favor the enactment of legislation which would 
enumerate the services to be performed by such forwarders prior to 
receipt of compensation from common carriers by water, which appa- 
rently is proposed under the proposed section 44(e) of the bill. How- 
ever, in connection with the latter, it is our opinion that in order to 
accomplish a thorough understanding of the matter, paragraph (e) 
should be clarified so as not to permit a perpetuation of the practice 
of automatic payment of unearned brokerage by the water carrier 
regardless of the services performed. 

As you know, the Federal Maritime Board consistently has ruled 
that brokerage is compensation for “securing cargo for the ship,” 
which view has been sustained by the court of appeals in the case of 
American Union Transport, Inc. v. United States (257 Fed. 2d 607). 
Therefore, since there appears to be some question as to whether the 
services specified in paragraph (e) are primarily for the benefit of the 
carrier rather than for the shipper, we would recommend that each of 
the services specified therein, with the exception of securing cargo for 
the ship, be more clearly defined so as to prevent a possibility of im- 
posing upon the carrier the burden of having to pay to a forwarder 
the so-called customary and traditional percentage of freight charges 
commonly referred to as “brokerage’”’ when, in fact, such services were 
not that of a broker but, instead, were for and at the request of the 
shipper. Furthermore, since the bill merely provides for such com- 
pensation “to the extent of the value rendered” we believe it should 
specify whether compensation for the enumerated services are intended 
to be in lieu of or in addition to the customary brokerage fees; and, 
also, since there is no provision in the bill for regulating the amount 
of compensation for those services, it would appear desirable to spe- 
cifically authorize the Federal Maritime Board to establish what it 
determines to be reasonable rates for each category of the work 
performed. 

While we recognize this to be a matter of policy for determination 
by the Congress, we would suggest that the observations hereinabove 
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set forth be given serious consideration by your committee in its de- 
liberations on the bill in order to prevent any possible misinterpreta- 
tions in the future as to the exact legislative intent should the measure 
become enacted into law. 

Sincerely yours, 


JosEpH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SEC RETARY, 
Washington, D.C., June 22, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 


My Dear Mr. CuartrmMan: Your request for comment on H.R. 
5068, a bill to amend the Shipping Act, 1916, to provide for licensing 
independent foreign freight forwarders, and for other purposes, has 
been assigned to this Department by the Secretary of Defense for 
the preparation of a report thereon expressing the views of the Depart- 
ment of Defense. 

The purpose of the bill is to establish a system of licensing by the 
Federal Maritime Board for independent foreign freight forwarders, 
defined as “any person engaged in the business of dispatching ship- 
ments on behalf of other persons, for a consideration, by oceangoing 
vessels in commerce from the United States, its Territories or posses- 
sions to foreign countries, or between the United States and its 
Territories or possessions, or between such Territories and possessions; 
and of handling the formalities incident to such shipments * * *.” 

The Department of the Navy, on behalf of the Department of 
Defense, interposes no objection to the enactment of H.R. 5068, but 
defers to the views of the Department of Commerce, the executive 
agency having primary interest in the bill. 

This report has been coordinated within the Department of Defense 
in accordance with procedures established by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report on H.R. 5068 to the Congress. 


Sincerely yours, 
Joun S. McCann, Jr., 
Rear Admiral, U.S. Navy, 
Chief of Legislative Affairs, 
(For the Secretary of the Navy). 


GENERAL Services ADMINISTRATION, 
Washington, D.C., June 17, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. CnHairman: Your letter of March 5, 1959, requests the 
views and recommendations of GSA concerning H.R. 5068, a bill to 
amend the Shipping Act, 1916, to provide for licensing independent 
foreign freight forwarders, and for other purposes. 
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H.R. 5068 is identical with H.R. 8382, passed by the House of 
Representatives on August 4, 1958. In our report on H.R. 8382, by 
letter of April 29, 19% 58. we stated that we favored the enactment of 
legislation which would provide for the licensing by the Federal Mari- 
time Board of persons and firms engaged in the foreign freight for- 
warder business. Our views in that respect remain unchanged. 

Subsection (e) of section 2 of H.R. 5068 provides that a common 
carrier by water may compensate a foreign freight forwarder in con- 
nection with export shipments when the forwarder has performed one 
or more of six specified services. Compensation to foreign freight 
forwarders by common carriers by water is the subject of an investi- 
| =gative proc eeding currently being conducted by the Federal Maritime 
Board in the matter of “Practices and Agreements of Common Car- 
riers by Water in Connection With Payment of Brokerage or Other 
Fees to Ocean Freight Forwarders and Freight Brokers,’ Docket 
No. 831. 

This proceeding, in which GSA has intervened, has been lengthy 
and thorough, and is nearing completion. The record is receiving 
serious study in view of our shipper interest. Pending the results of 
» our study of FMB Docket 831, we wish to withhold comment on the 
provisions of subsection (e) of section 2 of the proposed legislation. 
At a later time, we shall re port to you our views on those provisions. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 





FRANKLIN FLoETE, Administrator. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., June 18, 1959. 





Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Drar ConGressMAN Bonner: This is in reply to your request of 
March 5, 1959, for comments on H.R. 5068, a bill to amend the 
Shipping Act of 1916 to provide for licensing independent foreign 
freight forwarders. 

The Department recommends enactment of legislation for this 
purpose. 

Licensing of independent foreign freight forwarders is recommended 
= inorder to insure a high grade of performance and responsibility on the 
=» part of independent foreign freight forwarders and thus result in 

benefits to the Department in ocean transportation activities con- 
ducted on behalf of the International Cooperation Administration. 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
















True D. Morss, Acting Secretary. 
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U.S. DeparRTMENT OF JUSTICE, 
Orrice or THE Deputy ArroRNEY GENERAL, 
Washington, D.C., June 19, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: This is in response to your request for the 
views of the Department of Justice on the bill (H.R. 5068) to amend 
the Shipping Act, 1916, to provide for licensing independent foreign 
freight forwarders, and for other purposes. 

The bill would provide for the licensing and regulation of foreign 
freight forwarders by the Federal Maritime Board. 

The subject of this legislation is not a matter for which the Depart- 
ment of Justice has primary responsibility, and accordingly we make 
no recommendation as to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
LAWRENCE E. Watsu, 
Deputy Attorney General. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


Suippine Act, 1916 


(39 Stat. 728, ch. 451, approved September 7, 1916) 


AN ACT To establish a United States Shipping Board for the purpose of en- 
couraging, developing, and creating a naval auxiliary and naval reserve and a 
merchant marine to meet the requirements of the commerce of the United 
States with its Territories and possessions and with foreign countries; to regu- 
late carriers by water engaged in the foreign and interstate commerce of the 
United States; and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That when used in this Act: 

The term “common carrier by water in foreign commerce” means 
a common carrier, except ferryboats running on regular routes, 
engaged in the transportation by water of passengers or property 
between the United States or any of its Districts, Territories, or 
possessions and a foreign country, whether in the import or export 
trade: Provided, That a cargo boat commonly called an ocean tramp 
shall not be deemed such “common carrier by water in foreign 
commerce.” 

The term “common carrier by water in interstate commerce’”’ means 
a common carrier engaged in the transportation by water of passengers 
or property on the high seas or the Great Lakes on regular routes from 
port to port between any State, Territor , District, or possession of 
the United States and any other State, erritory, District or posses- 
sion of the United States, or between places in the same Territory, 
District, or possession. 
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The term “common carrier by water’? means a common carrier by 
water in foreign commerce or a common carrier by water in interstate 
commerce on the high seas or the Great Lakes on regular routes from 
port to port. 

The term “other person subject to this act”? means any person not 
included in the term “common carrier by water’, carrying on the 
business of forwarding or furnishing wharfage, dock, warehouse, or 
other terminal facilities in connection with a common carrier by 
water. 

The term “person” includes corporations, partnerships, and associ- 
ations, existing under or authorized by the laws of the United States, 
or any State, Territory, District, or possession thereof, or of any 
foreign country. 

The term “vessel” includes all water craft and other artificial con- 
trivances of whatever description and at whatever stage of construc- 
tion, whether on the stocks or launched, which are used or are capable 
of being or are intended to be used as a means of transportation on 
water. 

The term “documented under the laws of the United States,” means 
“registered, enrolled, or licensed under the laws of the United States” 

(a) The term “foreign freight forwarder” means any person engaged in 
the business of dispatching shipments on behalf of other persons, by 
oceangoing vessels in commerce from the United States, its Territories or 
possessions to foreign countries, or between the United States and its 
Territories or possessions, or between such Territories and possessions; 

and of handling the formalities incident to such shipments. This definition 
includes independent freight forwarders, common carriers, manufacturers, 
exporters, export traders, manufacturers’ agents, resident buyers, brokers, 
commission merchants, and other persons, when they engage for and 
on behalf of any person other than themselves, in the aforementioned 
activity. 

(b) An independent foreign freight forwarder is a foreign freight 
forwarder who, in connection with shipments dispatched by such for- 

warder, is not a shipper or consignee or a seller or purchaser or common 
carrier by water of such shipments, nor has any beneficial interest therein, 
nor directly or indirectly controls or is controlled by the shipper or con- 
signee, common carrier by water, or by any person having a beneficial 
interest in such shipments. 

Sec. 2. (a) That within the meaning of this Act no corporation, 
partnership, or association shall be deemed a citizen of the United 
States unless the controlling interest therein is owned by citizens of 
the United States, and, in the case of a corporation, unless its presi- 
dent and managing directors are citizens of the United States and 
the corporation itself is organized under the laws of the United States 
or of a State, Territory, District, or possession thereof, but in the 
case of a corporation, association, or partnership operating any vessel 
in the coastwise trade the amount of interest required to be owned 
by citizens of the United States shall be 75 per centum. 

(b) The controlling interest in a corporation shall not be deemed 
to be owned by citizens of the United States (a) if the title to a 
majority of the stock thereof is not vested in such citizens free from 
any trust or fiduciary obligation in favor of any person not a citizen 
of the United States; or (b) if the majority of the voting power in 
such corporation is not vested in citizens of the United States; or 
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(c) if through any contract or understanding it is so arranged that 
the majority of the voting power may be exercised, directly or indi- 
rectly, in behalf of any person who is not a citizen of the United 
States; or (d) if by any other means whatsoever control of the corpo- 
ration is conferred upon or permitted to be exercised by any person 
who is not a citizen of the United States. 

(c) Seventy-five per centum of the interest in a corporation shall 
not be deemed to be owned by citizens of the United States (a) if 
the title to 75 per centum of its stock is not vested in such citizens 
free from any trust or fiduciary obligation in favor of any person not 
a citizen of the United States; or (b) if 75 per centum of the voting 
power in such corporation is not vested in citizens of the United 
States; or (c) if, through any contract or understanding it is so 
arranged that more than 25 per centum of the voting power in such 
corporation may be exercised, directly or indirectly, in behalf of any 
person who is not a citizen of the United States; or (d) if by any 
other means whatsoever control of any interest in the corporation in 
excess of 25 per centum is conferred upon or permitted to be exercised 
by any person who is not a citizen of the United States. 

(d) The provisions of this Act shall apply to receivers and trustees 
of all persons to whom the Act applies, and to the successors or 
assignees of such persons. 

(Sections 3-8, inclusive, were repealed by section 903(a) of the 
Merchant Marine Act, 1936.) 

Sec. 9. That any vessel purchased, chartered, or leased from the 
board, by persons who are citizens of the United States, may be 
registered or enrolled and licensed, or both registered and enrolled 
and licensed, as a vessel of the United States and entitled to the 
benefits and privileges appertaining thereto: Provided, That foreign- 
built vessels admitted to American registry or enrollment and license 
under this Act, and vessels owned by any corporation in which the 
United States is a stockholder, and vessels sold, leased, or chartered 
by the board to any person, a citizen of the United States, as pro- 
vided in this Act, may engage in the coastwise trade of the United 
States while owned, leased, or chartered by such a person. 

Every vessel purchased, chartered, or leased from the board shall, 
unless otherwise authorized by the board, be operated only under 
such registry or enrollment and license. Such vessels while employed 
solely as merchant vessels shall be subject to all laws, regulations, 
and liabilities governing merchant vessels, whether the United States 
be interested therein as owner, in whole or in part, or hold any mort- 
gage, lien, or other interest therein. 

xcept as provided in section 611 of the Merchant Marine Act, 
1936, as amended, it shall be unlawful, without the approval of the 
United States Maritime Commission, to sell, mortgage, lease, charter, 
deliver, or in any manner transfer, or agree to sell, mortgage, lease, 
charter, deliver, or in any manner transfer, to any person not a citizen 
of the United States, or transfer or place under foreign registry or 
flag, any vessel or any interest therein owned in whole or in part by a 
citizen of the United States and documented under the laws of the 
United States, or the last documentation of which was under the 
laws of the United States. 

Any such vessel, or any interest therein, chartered, sold, transferred, 
or mortgaged to a person not a citizen of the United States or placed 
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under a foreign registry or flag, or operated, in violation of any pro- 
vision of this section shall be forfeited to the United States, and 
whoever violates any provision of this section shall be guilty of a 
misdemeanor and subject to a fine of not more than $5,000, or to 
imprisonment for not more than five years, or both. 

(Sections 10 and 11 were repealed by section 903(a) of the Mer- 
chant Marine Act, 1936.) 

Sec. 12. That the board shall investigate the relative cost of 
building ieaumeas vessels in the United States and in foreign maritime 
countries, and the relative cost, advantages, and disadvantages of 
operating in the foreign trade vessels under United States registry and 
under foreign registry. It shall examine the rules under which vessels 
are constructed abroad and in the United States, and the methods of 
classifying and rating same, and it shall examine into the subject of 
marine insurance, the number of companies in the United States 
domestic and foreign, engaging in marine insurance, the extent of the 
insurance on hulls and cargoes placed or written in the United States, 
and the extent of reinsurance of American maritime risks in foreign 
companies, and ascertain what steps may be necessary to develop an 
ample marine insurance system as an aid in the development of an 
American merchant marine. It shall examine the navigation laws of 
the United States and the rules and regulations thereunder, and make 
such recommendations to the Congress as it deems proper for the 
amendment, improvement, and revision of such laws, and for the 
development of the American merchant marine. It shall investigate 
the legal status of mortgage loans on vessel property, with a view to 
means of improving the security of such loans and of encouraging 
investment in American shipping. 

It shall, on or before the first day of December in each year, make a 
report to the Congress, which shall include its recommendations and 
the results of its investigations, a summary of its transactions, and a 
statement of all expenditures and receipts under this act, and of the 
operations of any corporation in which the United States is a stock- 
holder, and the names and compensation of all persons employed by 
the board. 

Sec. 13. That for the purpose of carrying out the provisions of sec- 
tions five and eleven no liability shall be incurred exceeding a total of 
$50,000,000 and the Secretary of the Treasury, upon the request of 
the board, approved by the President, shall from time to time issue 
and sell or use any of the bonds of the United States now available 
in the Treasury under the acts of August fifth, nineteen hundred and 
nine, February fourth, nineteen hundred and ten, and March second, 
nineteen hundred and eleven, relating to the issue of bonds for the 
construction of the Panama Canal, to a total amount not to exceed 
$50,000,000: Provided, That any bonds issued and sold or used under 
the provisions of this section may be made payable at such time within 
fifty years after issue as the Secretary of the Treasury may fix, instead 
of fifty years after the date of issue, as prescribed in the act of August 
fifth, nineteen hundred and nine. 

The proceeds of such bonds and the net proceeds of all sales, char- 
ters, and leases of vessels and of sales of stock made by the board, and 
all other moneys received by it from any source, shall be covered into 
the Treasury to the credit of the board, and are hereby permanently 
appropriated for the purpose of carrying out the provisions of sections 
five and eleven. 
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Sec. 14. That no common carrier by water shall, directly or in- 
directly, in respect to the transportation by water of passengers or 
property between a port of a State, Territory, District, or possession 
of the United States and any other such port or a port of a foreign 
country— 

First. Pay, or allow, or enter into any combination, agreement, or 
understanding, express or implied, to pay or allow, a deferred rebate 
to any shipper. The term “deferred rebate” in this Act means a re- 
turn of any portion of the freight money by a carrier to any shipper as 
a consideration for the giving of all or any portion of his shipments to 
the same or any other carrier, or for any other purpose, the payment 
of which is deferred beyond the completion of the service for which it 
is paid, and is made only if, during both the period for which computed 
and the period of deferment, the shipper has complied with the terms 
of the rebate agreement or arrangement. 

Second. Use a fighting ship either separately or in conjunction with 
any other carrier, through agreement or otherwise. The term “fight- 
ing ship” in this Act means a vessel used in a particular trade by a 
carrier or group of carriers for the purpose of excluding, preventing, or 
reducing competition by driving another carrier out of said trade. 

Third. Retaliate against any shipper by refusing, or threatening to 
refuse, space accommodations when such are available, or resort to 
other discriminating or unfair methods, because such shipper has 
patronized any other carrier or has filed a complaint charging unfair 
treatment, or for any other reason. 

Fourth. Make any unfair or unjustly discriminatory contract with 
any shipper based on the volume of freight offered, or unfairly treat 
or unjustly discriminate against any shipper in the matter of (a) cargo 
space accommodations or other facilities, due regard being had for the 
proper loading of the vessel and the available tonnage; (b) the loading 
and landing of freight in proper condition; or (c) the adjustment and 
settlement of claims. 

Any carrier who violates any provision of this section shall be guilty 
of a misdemeanor punishable by a fine of not more than $25,000 for 
each offense: Provided, That nothing in this section or elsewhere in 
this Act, shall be construed or applied to forbid or make unlawful 
any dual rate contract arrangement in use by the members of a con- 
ference on May 19, 1958, which conference is organized under an 
agreement approved under section 15 of this Act by the regulatory 
body administering this Act, unless and until such regulatory body 
disapproves, cancels, or modifies such arrangement in accordance with 
the standards set forth in section 15 of this Act. The term ‘dual rate 
contract arrangement” as used herein means a practice whereby a 
conference establishes tariffs of rates at two levels the lower of which 
will be charged to merchants who agree to ship their cargoes on vessels 
of members of the conference only and the higher of which shall be 
charged to merchants who do not so agree. 

This Act shall be effective immediately upon enactment and shall 
cease to be effective on and after June 30, 1960. 

Src. 14a. The board upon its own initiative may, or upon complaint 
shall, after due notice to all parties in interest and hearing, determine 
whether any person, not a citizen of the United States and engaged 
in transportation by water of passengers or property— 

(1) Has violated any provision of section 14, or 
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(2) Is a party to any combination, agreement, or understanding, 
express or implied, that involves in respect to tr anspor tation of passen- 
gers or property between foreign ports, deferred rebates or any other 
unfair practice designated in section 14, and that excludes from ad- 
mission upon equal terms with all other parties thereto, a common 
carrier by water which is citizen of the United States and which has 
applied for such admission. 

If the board determines that any such person has violated any 
such provision or is a party to any such combination, agreement, or 
understanding, the board shall thereupon certify such fact to the 
Secretary of Commerce. The Secretary shall thereafter refuse such 
person the right of entry for any ship owned or operated by him or 
by any carrier directly or indirectly controlled by him, into any port 
of the United States, or any Territory, District, or possession thereof, 
until the board certifies that the violation has ceased or such combi- 
nation, agreement, or understanding has been terminated. 

Src. 15. That every common carrier by water, or other person 
subject to this Act, shall file immediately with the board a true copy, 
or, if oral, a true and complete memorandum, of every agreement 
with another such carrier or other person subject to this Act, or 
modification or cancellation thereof, to which it may be a party or 
conform 1 in. whole or in part, fixing or regulating transportation rates 
or fares; giving or receiving special rates, accommodations, or other 
special privileges or advantages; controlling, regulating , preventing, 
or destroying competition; pooling or apportioning earnings, losses 
or traffic; allotting ports or restricting or otherwise regulating the 
number and character of sailings between ports; limiting or regulating 
in any way the volume or character of freight or passenger traffic to 


be carried; or in any manner providing for an exclusive, preferential, 


or cooperative working arrangement. “The term “aor eement” in this 


section includes understandings, conferences, and other arr angements. 

The board may by order disapprove, cancel, or modify any agree- 
ment, or any modification or cancellation there of, whether or not 
previously approved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, umporters, or ports, 
or between exporters from the United States and their foreign com- 
petitors or to operate to the detriment of the commerce of the United 
States, or to be in violation of this Act, and shall approve all other 
agreements, modifications, or cancellations. 

Agreements existing at the time of the organization of the board 
shall be lawful until disapproved by the board. It shall be unlawful 
to carry out any agreement or any portion thereof disapproved by 
the board. 

All agreements, modifications, or cancellations made after the 
organization of the board shall be lawful only when and as long as 
approved by the board, and before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, directly or indirectly, 
any such agreement, modification, or cancellation. 

Every agreement, modification, or cancellation lawful under this 
section shall be excepted from the provision of the Act approved July 
second, eighteen hundred and ninety, entitled “An Act to protect 
trade and commerce against unlawful restraints and monopolies’’, and 
amendments and acts supplementary thereto, and the provisions of 
sections seventy-three to seventy-seven, both inclusive, of the Act 
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approved August twenty-seventh, eighteen hundred and ninety-four, 
entitled “An Act to reduce taxation, to provide revenue for the Gov- 
ernment, and for other purposes”, and amendments and acts supple- 
mentary thereto. 

Whoever violates any provision of this section shall be liable to a 
penalty of $1,000 for each day such violation continues, to be recov- 
ered by the United States in a civil action. 

Sec. 16. That it shall be unlawful for any shipper, consignor, con- 
signee, forwarder, broker, or other person, or any officer, agent, or 
employee thereof, knowingly and willfully, directly or indirectly, by 
means of false billing, false classification, false weighing, false report 
of weight, or by any other unjust or unfair device or means to obtain 
or attempt to obtain transportation by water for property at less than 
the rates or charges which would otherwise be applicable. 

That it shall be unlawful for any common carrier by water, or other 
person subject to this Act, either alone or in conjunction with any 
other person, directly or indirectly— 

First, to make or give any undue or unreasonable preference or 
advantage to any particular person, locality, or description of traffic 
in any respect whatsoever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. 

Second. ‘To allow any person to obtain transportation for property 
at less than the regular rates or charges then established and enforced 
on the line of such carrier by means of false billing, false classification, 
false weighing, false report of weight, or by any other unjust or unfair 
device or means. 

Third. To induce, persuade, or otherwise influence any marine in- 
surance company or underwriter, or agent thereof, not to give a 
competing carrier by water as favorable a rate of insurance on vessel 
or cargo, having due regard to the class of vessel or cargo, as is granted 
to such carrier or other person subject to this Act. 

Whoever violates any provision of this section shall be guilty of a 
misdemeanor punishable by a fine of not more than $5,000 for each 
offense. 

Sec. 17. That no common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or charge which is 
unjustly discriminatory between shippers or ports, or unjustly preju- 
dicial to exporters of the United States as compared with their foreign 
competitors. Whenever the board finds that any such rate, fare, or 
charge is demanded, charged, or collected it may alter the same to 
the extent necessary to correct such unjust discrimination or prejudice 
and make an order that the carrier shall discontinue demanding, 
charging, or collecting any such unjustly discriminatory or prejudicial 
rate, fare, or charge. 

Every such carrier and every other person subject to this act shall 
establish, observe, and enforce just and reasonable regulations and 
practices relating to or connected with the receiving, handling, storing, 
or delivering of property. Whenever the board finds that any such 
regulation or practice is unjust or unreasonable it may determine, 
prescribe, and order enforced a just and reasonable regulation or 
practice. 

Sec. 18. That every common carrier by water in interstate com- 
merce shall establish, observe, and enforce just and reasonable rates, 
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fares, charges, classifications, and tariffs, and just and reasonable 
regulations “and practices relating thereto and to the issuance, form, 
and substance of tickets, receipts, and bills of lading, the manner and 
method of presenting, marking, packing, and delivering property for 
transportation, the carrying of personal, sample, and excess baggage, 
the facilities for transportation, and all other matters relating to or 
connected with the receiving, handling, transporting, storing, or 
delivering of property. 

Every such carrier shall file with the board and keep open to public 
inspection, in the form and manner and within the time prescribed by 
the board, the maximum rates, fares, and charges for or in connection 
with transportation between points on its own route; and if a through 
route has been established, the maximum rates, fares, and charges 
for or in connection with transportation between points on its own 
route and points on the route of any other carrier by water. 

No such carrier shall demand, charge, or collect a greater compen- 
sation for such transportation than the rates, fares, and charges filed 
in compliance with this section, except with the approval of the board 
and after ten days’ public notice in the form and manner prescribed 
by the board, stating the increase proposed to be made; but the board 
for good cause shown may waive such notice. 

Whenever the board finds that any rate, fare, charge, classification 
tariff, regulation, or practice, demanded, charged, collected, or ob- 
served by such carriers is unjust or unreasonable, it may determine 
prescribe, and order enforced a just and reasonable maximum rate, 
fare, or charge, or a just and reasonable classification, tariff, regula- 
tion, or practice. 

Sec. 19. That whenever a common carrier by water in interstate 
commerce reduces its rates on the carriage of any species of freight to 
or from competitive points below a fair and remunerative basis with 
the intent of driving out or otherwise injuring a competitive carrier 
by water, it shall not increase such rates unless after hearing the 
board finds that such proposed increase rests upon changed conditions 
other than the elimination of said competition. 

Sec. 20. That it shall be unlawful for any common carrier by water 
or other person subject to this Act, or any officer, receiver, trustee, 
lessee, agent, or employee of such carrier or person, or for any other 
person authorized by such carrier or person to receive information, 
knowingly to disclose to or permit to be acquired by any person other 
than the shipper or consignee, without the consent of such shipper or 
consignee, any information concerning the nature, kind, quantity, 
destination, consignee, or routing of any property tendered or delivered 
to such common carrier or other person subject to this Act for trans- 
portation in interstate or foreign commerce, which information may 
be used to the detriment or prejudice of such shipper or consignee, or 
which may improperly disclose his business transactions to a com- 
petitor, or which may be used to the detriment or prejudice of any 
carrier; and it shall also be unlawful for any person to solicit or 
knowingly receive any such information which may be so used. 

Nothing in this Act shall be construed to prevent the giving of 
such information in response to any legal process issued under the 
authority of any court, or to any officer « or agent of the Government 
of the United States, or of any State, Territory, District, or possession 
thereof, in the exercise of his powers, or to any officer or other duly 
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authorized person seeking such information for the prosecution of 
persons charged with or suspected of crime, or to another carrier, or 
its duly authorized agent, for the purpose of adjusting mutual traffic 
accounts in the ordinary course of business of such carriers. 

Sec. 21. That the board may require any common carrier by water 
or other person subject to this Act, or any officer, receiver, trustee, 
lessee, agent, or employee thereof, to file with it any periodical or 
special report, or any account, record, rate, or charge, or any memo- 
randum of any facts and transactions appertaining to the business 
of such carrier or other person subject to this Act. Such report, 
account, record, rate, charge, or memorandum shall be under oath 
whenever the board so requires, and shall be furnished in the form and 
within the time prescribed by the board. Whoever fails to file any 
report, account, record, rate, charge, or memorandum as required 
by this section shall forfeit to the United States the sum of $100 for 
each day of such default. 

Whoever willfully falsifies, destroys, mutilates, or alters any such 
report, account, record, rate, charge, or memorandum, or willfully 
files a false report, account, record, rate, charge, or memorandum 
shall be guilty of a misdemeanor, and subject upon conviction to a 
fine of not more than $1,000, or imprisonment for not more than one 
year, or to both such fine and imprisonment. 

Sec. 22. That any person may file with the board a sworn complaint 
setting forth any violation of this Act by a common carrier by water, 
or other person subject to this Act, and asking reparation for the injury 
if any, caused thereby. The board shall furnish a copy of the com- 
plaint to such carrier or other person, who shall within a reasonable 
time specified by the board satisfy the complaint or answer it in 
writing. If the complaint is not satisfied the board shall, except as 
otherwise provided in this Act, investigate it in such manner and by 
such means, and make such order as it deems proper. The board, 
if the complaint is filed within two years after the cause of action 
accrued, may direct the payment, on or before a day named, of full 
reparation to the complainant for the injury caused by such violation. 

The board, upon its own motion, may in like manner and, except 
as to orders for the payment of money, with the same powers, investi- 
gate any violation of this Act. 

Sec. 23. Orders of the board relating to any violation of this Act 
shall be made only after full hearing, and upon a sworn complaint 
or in proceedings instituted of its own motion. 

All orders of the United States Maritime Commission, other than 
for the payment of money, made under this Act, as amended or sup- 
plemented, shall continue in force until its further order, or for a 
specified period of time, as shall be prescribed in the order, unless the 
same shall be suspended, or modified, or set aside by the Commission, 
or be suspended or set aside by a court of competent jurisdiction. 

Sec. 24. That the board shall enter of record a written report of 
every investigation made under this Act in which a hearing has been 
held, stating its conclusions, decision, and order, and, if reparation is 
awarded, the findings of fact on which the award is made, and shall 
furnish a copy of such report to all parties to the investigation. 

The board may publish such reports in the form best adapted for 
public information and use, and such authorized publications shall, 
without further proof or authentication, be competent evidence of 
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such reports in all courts of the United States and of the States, 
Territories, Districts, and possessions thereof. 

Src. 25. That the board may reverse, suspend, or modify, upon 
such notice and in such manner as it deems proper, any order made 
by it. Upon application of any party to a decision or order it may 
grant a rehearing of the same or any matter determined therein, but 
no such application for or allowance of a rehearing, shall except by 
special order of the board, operate as a stay of such order. 

Src. 26. The board shall have power, and it shall be its duty 
whenever complaint shall be made to it, to investigate the action of 
any foreign government with respect to the privileges afforded and 
burdens imposed upon vessels of the United States engaged in foreign 
trade whenever it shall appear that the laws, regulations, or practices 
of any foreign government operate in such a manner that vessels of 
the United States are not accorded equal privileges in foreign trade 
with vessels of such foreign countries or vessels of other foreign coun- 
tries, either in trade to or from the ports of such foreign country or 
in respect of the passage or transportation through such foreign 
country of passengers or goods intended for shipment or transporta- 
tion in such vessels of the United States, either to or from ports of 
such foreign country or to or from ports of other foreign countries. 
It shall be the duty of the board to report the results of its investi- 
gation to the President with its recommendations and the President 
is hereby authorized and empowered to secure by diplomatic action 
equal privileges for vessels of the United States engaged in such foreign 
trade. And if by such diplomatic action the President shall be unable 
to secure such equal privileges, then the President shall advise Con- 
gress as to the facts and his conclusions by a special message, if 
deemed important in the public interest, in order that proper action 
may be taken thereon. 

Sec. 27. That for the purpose of investigating alleged violations of 
this act, the board may by subpena compel the attendance of wit- 
nesses and the production of books, papers, documents, and other 
evidence from any place in the United States at any designated place 
of hearing. Subpenas may be signed by any commissioner, and oaths 
or affirmations may be administered, witnesses examined, and evi- 
dence received by any commissioner or examiner, or, under the direc- 
tion of the board, by any person authorized under the laws of the 
United States or of any State, Territory, district, or possession 
thereof to administer oaths. Persons so acting under the direction 
of the board and witnesses shall, unless employees of the board, be 
entitled to the same fees and mileage as in the courts of the United 
States. Obedience to any such subpena shall, on application by the 
board, be enforced as are orders of the board other than for the 
payment of money. 

Sec. 28. That no person shall be excused on the ground that it 
may tend to incriminate him or subject him to a penalty or forfeiture, 
from attending and testifying, or producing books, papers, documents, 
and other evidence, in obedience to the subpena of the board or of any 
court in any proceeding based upon or growing out of any alleged 
violation of this Act, but no natural person shall be prosecuted or 
subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing as to which, in obedience to a subpena 
and under oath, he may so testify or produce evidence, except that no 
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person shall be exempt from prosecution and punishment for perjury 
committed in so testifying. 

Src. 29. That in case of violation of any order of the board, other 
than an order for the payment of money, the board, or any party 
injured by such violation, or the Attorney General, may apply to a 
district court having jurisdiction of the parties; and if, after hearing, 
the court determines that the order was regularly made and duly 
issued, it shall enforce obedience thereto by a writ of injunction or 
other proper process, mandatory or otherwise. 

Sec. 30. That in case of violation of any order of the board for the 
payment of money the person to whom such award was made may 
file in the district court for the district in which such person resides, 
or in which is located any office of the carrier or other person to whom 
the order was directed, or in which is located any point of call on a 
regular route operated by the carrier, or in any court of general 
jurisdiction of a State, Territory, District, or possession of the United 
States having jurisdiction of the parties, a petition or suit setting forth 
briefly the causes for which he claims damages and the order of the 
board in the premises. 

In the district court the findings and order of the board shall be 
prima facie evidence of the facts therein stated, and the petitioner 
shall not be liable for costs, nor shall he be liable for costs of any sub- 
sequent stage of the proceedings unless they accrue upon his appeal. 
If a petitioner in a district court finally prevails, he shall be allowed a 
reasonable attorney’s fee, to be taxed and collected as part of the costs 
of the suit. 

All parties in whose favor the Board has made an award of repara- 
tion by a single order may be joined as plaintiffs, and all other parties 
to such order may be joined as defendants, in a single suit in any dis- 
trict in which any one such plaintiff could maintain a suit against any 
one such defendant. Service of process against any such defendant 
and not found in that district may be made in any district in which 
is located any office of, or point of call on a regular route operated by, 
such defendant. Judgment may be entered in favor of any plaintiff 
against the defendant liable to that plaintiff. 

No petition or suit for the enforcement of an order for the payment 
of moneys shall be maintained unless filed within one year from the 
date of the order. 

Sec. 31. That the venue and procedure in the courts of the United 
States in suits brought to enforce, suspend, or set aside, in whole or 
in part, any order of the board shall, except as herein otherwise pro- 
vided, be the same as in similar suits in regard to orders of the Inter- 
state Commerce Commission, but such suits may also be maintained 
in any district court having jurisdiction of the parties. 

Sec. 32. That whoever violates any provision of this Act, except 
where a different penalty is provided, shall be guilty of a misdemeanor, 
punishable by fine not to exceed $5,000. 

Sec. 33. That this Act shall not be construed to affect the power 
or jurisdiction of the Interstate Commerce Commission, nor to confer 
upon the board concurrent power or jurisdiction over any matter 
within the power or jurisdiction of such commission; nor shall this 
Act be construed to apply to intrastate commerce. 

Sec. 34. That if any provision of this Act, or the application of such 
provision to certain circumstances, is held unconstitutional, the 
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remainder of the Act, and the application of such provision to circum- 
stances other than those as to which it is held unconstitutional, shall 
not be affected thereby. 

(Section 35 was repealed by section 903(a) of the Merchant Marine 
Act, 1936.) 

Sec. 36. The Secretary of the Treasury is authorized to refuse a 
clearance to any vessel or other vehicle laden with merchandise 
destined for a foreign or domestic port whenever he shall have satisfac- 
tory reason to believe that the master, owner, or other officer of such 
vessel or other vehicle refuses or declines to accept or receive freight 
or cargo in good condition tendered for such port of destination or for 
some intermediate port of call, together with the proper freight or 
transportation charges therefor, by any citizen of the United States, 
unless the same is fully laden and has no space accommodations for 
the freight or cargo so tendered, due regard being had for the proper 
loading of such vessel or vehicle or unless such freight or cargo consists 
of merchandise for which such vessel or vehicle is not adaptable. 

Sec. 37. That when the United States is at war or during any 
national emergency, the existence of which is declared by proclama- 
tion of the President, it shall be unlawtul, without first obtaining the 
approval of the board— 

(a) To transfer to or place under any foreign registry or flag any 
vessel owned in whole or in part by any person a citizen of the United 
States or by corporation organized under the laws of the United States, 
or of any State, Territory, District, or possession thereof; or 

(b) To sell, mortgage, lease, charter, deliver, or in any manner 
transfer, or agree to sell, mortgage, lease, charter, deliver or in any 
manner transfer to any person not a citizen of the United States 
(1) any such vessel or any interest therein, or (2) any vessel docu- 
mented under the laws of the United States, or any interest therein, 
or (3) any shipyard, dry dock, ship-building or ship-repairing plant 
or facilities, or any interest therein; or 

(c) To enter into any contract, agreement, or understanding to 
construct a vessel within the United States for or to be delivered to 
any person not a citizen of the United States, without expressly 
stipulating that such construction shall not begin until after the war 
or emergency proclaimed by the President has ended; or 

(d) To make any agreement or effect any understanding whereby 
there is vested in or for the benefit or any person not a citizen of the 
United States, the controlling interest or a majority of the voting 

ower in a corporation which is organized under the laws of the United 
Bates, or of any State, Territory, District, or possession thereof, and 
which owns any vessel, shipyard, dry dock, or ship-building or ship- 
repairing plant or facilities; or 

(e) To cause or procure any vessel constructed in whole or in part 
within the United States, which has never cleared for any foreign port, 
to depart from a port of the United States before it has been docu- 
mented under the laws of the United States. 

Whoever violates, or attempts or conspires to violate, any of the 
rovisions of this section shall be guilty of a misdemeanor, punishable 
y a fine of not more than $5,000 or by imprisonment for not more 

than five years, or both. 

Any vessel, shipyard, dry dock, ship-building or ship-repairing plant 
or facilities, or interest therein, sold, mortgaged, leased, chartered, 
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delivered, transferred, or documented, or agreed to be sold, mortgaged, 
leased, ehartered, delivered, transferred, or documented, in violation 
of any of the provisions of this section, and any stocks, bonds, or other 
securities sold or transferred, or agreed to be sold or transferred, in 
violation of any of such provisions, or any vessel departing in violation 
of the provisions of subdivision (e), shall be forefeited to the United 
States. 

Any such sale, mortgage, lease, charter, delivery, transfer, docu- 
mentation, or agreement therefore shall be void, whether made within 
or without the United States, and any consideration paid therefor or 
deposited in connection therewith shall be recoverable at the suit of the 
person who has paid or deposited the same, or of his successors or 
assigns, after the tender of such vessel, shipyard, dry dock, ship- 
building or ship-repairing plant or facilities, or interest therein, or of 
such stocks, bonds, or other securities, to the person entitled thereto, 
or after forfeiture thereof to the United States, unless the person to 
whom the consideration was paid, or in whose interest it was deposited, 
entered into the transaction in the honest belief that the person who 
paid or deposited such consideration was a citizen of the United States. 

Sec. 38. That all forfeitures incurred under the provisions of this 
Act may be prosecuted in the same court, and may be disposed of in 
the same manner, as forfeitures incurred for offenses against the law 
relating to the collection of dues. 

Sxc. 39. That in any action or proceeding under the provisions of 
this Act to enforce a forfeiture the conviction in a court of criminal 
jurisdiction of any person for a violation thereof with respect to the 
subject of the forfeiture shall constitute prima facie evidence of such 
violation against the person so convicted. 

Sec. 40. That whenever any bill of sale, mortgage, hypothecation, 
or conveyance of any vessel, or part thereof, or interest therein, is 
presented to any collector of the customs to be recorded, the vendee, 
mortgagee, or transferee shall file therewith a written declaration in 
such form as the board may by regulation prescribe, setting forth the 
facts relating to his citizenship, and such other facts as the board 
requires, showing that the transaction does not involve a violation 
of any of the provisions of section nine or thirty-seven. Unless the 
board, before such presentation, has failed to prescribe such form, 
no such bill of sale, mortgate, hypothecation, or conveyance shall be 
valid against any person whatsoever until such declaration has been 
filed. Any declaration filed by or in behalf of a corporation shall be 
signed by the president, secretary, or treasurer thereof, or any other 
official thereof duly authorized by such corporation to execute any 
such declaration. 

Whoever knowingly makes any false statement of a material fact 
in any such declaration shall be guilty of a misdemeanor and subject 
to a fine of not more than $5,000, or to imprisonment for not more 
than five years, or both. 

Suc. 41. That whenever by said section nine or thirty-seven the 
approval of the board is required to render any act or transaction law- 
ful, such approval may be accorded either absolutely or upon such 
conditions as the board prescribes. Whenever the approval of the 
board is accorded upon any condition a statement of such condition 
shall be entered upon its records and incorporated in the same docu- 
ment or paper which notifies the applicant of such approval. A viola- 
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tion of such condition so incorporated shall constitute a misdemeanor 
and shall be punishable by fine and imprisonment in the same manner, 
and shall subject the vessel, stocks, bonds, or other subject matter of 
the application conditionally approved to forfeiture in the same 
manner, as though the Act conditionally approved had been done 
without the approval of the board, but the offense shall be deemed to 
have been committed at the time of the violation of the condition. 

Whenever by this Act the approval of the board is required to ren- 
der any act or transaction lawful, whoever knowingly makes any 
false statement of a material fact to the board, or to any member 
thereof, or to any officer, attorney, or agent thereof, for the purpose 
of securing such approval, shall be guilty of a misdemeanor and sub- 
ject to a fine of not more than $5,000, or to imprisonment for not 
more than five years, or both. 

Sec. 42. That any vessel registered, enrolled, or licensed under the 
laws of the United States shall be deemed to continue to be docu- 
mented under the laws of the United States within the meaning of 
subdivision (b) of section thirty-seven, until such registry, enrollment, 
or license is surrendered with the approval of the board, the provisions 
of any other Act of Congress to the contrary notwithstanding. 

(Section 43 was repealed by section 903(a) of the Merchant 
Marine Act, 1936.) 

Sec. 44. (a) No person shall engage in business as a “‘foreign freight 
forwarder” as defined in this Act unless suchperson holds a license issued 
by the Federal Maritime Board to engage in such business. 

(b) A forwarder’s license shall be issued to any qualified applicant 
therefor if it 1s found by the Board that the applicant is fit, willing, and 
able properly to perform the services of a foreign freight forwarder, and to 
conform to the provisions of this Act and the requirements, rules, and 
regulations of the Board issued thereunder, and that the proposed forward- 
ing business is, or will be, consistent with the public interest and the 
national maritime policies declared in the Merchant Marine Act, 1936; 
otherwise such application shall be denied. Any forwarder who, on the 
effective date of this Act, is engaged in business as a foreign freight 
forwarder under a registration number issued by the Board may continue 
such business for a period of one hundred and twenty days thereafter 
without a license, and if application for such license is made within such 
period, the forwarder may, under such regulations as the Board shall 
prescribe, continue such business until otherwise ordered by the Board. 

(ec) The Board shall prescribe reasonable rules and regulations to be 
observed by any person holding a forwarder’s license and no such license 
shall be issued or remain in force unless such person shall have furnished 
a bond or other security approved by the Board, in such form and amount 
as in the opinion of the Board will insure financial responsibility and the 
supplying of the services in accordance with contracts, agreements, or 
arrangements therefor. 

(d) Licenses shall be effective from the date specified therein, and shall 
remain in effect until suspended or terminated as herein provided. Any 
such license may, upon application of the holder thereof, in the discretion 
of the Board, be amended or revoked, in whole or in part, or may upon 
complaint, or on the Board’s own initiative, after notice and hearing, be 
suspended, changed, or revoked, in whole or in part, for willful failure to 
comply with any provision of this Act, or with any lawful order, rule, or 
regulation of the Board promulgated thereunder, or with any term, condi- 
tion, or limitation of such licenses. 
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(e) A common carrier by water may compensate an independent 
foreign freight forwarder licensed hereunder for the extent of the value 
rendered to such carrier in connection urth any shipment and such for- 
warder may receive such compensation from such carrier when such for- 
warder has performed one or more of the following services: 

(1) The solrcitation or securing of the cargo for the ship or the booking 
of, or otherwise arranging for space for, such cargo; 

2) The coordination of the movement of the cargo to shipside; 

(3) The preparation and processing of the ocean bill of lading; 

(4) The preparation and processing of dock receipts or delivery orders; 

(5) The processing of consular documents; and 

(6) Relieving the carrier of bookkeeping and billing expense by advanc- 
ing or arranging payment of freight and accessorial charges, if any, on 
ali prepaid shipments handled by such forwarder on a particular vessel. 

Sec. [44.] 46. That this Act may be cited as ‘‘Shipping Act, 1916.” 


O 
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RELIEF OF THE GOVERNMENT OF THE REPUBLIC OF 
ICELAND 


Avuaust 6, 1959.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. PivcueEr, from the Committee on Foreign Affairs, submitted the 
following 


REPORT 


[To accompany H.R. 8499} 


The Committee on Foreign Affairs, to whom was referred the bill 
(H.R. 8499) for the relief of the Government of the Republic of 
Iceland, having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 

The bill provides for the final settlement of claims involving the 
Government of the United States and Iceland, one against the other. 
The claims arose from accidents involving U.S. Armed Services 
personnel stationed in Iceland during the period 1941-47, under the 
terms of an agreement between the two countries. 

The agreement provided that the United States agrees to undertake 
the defense of Iceland without expense to the host country and to 
compensate for all damages incurred to the inhabitants by U/S. 
military activities. 

There are 374 accident claims against the United States held by 
2 Icelandic insurance companies, totaling 144,994 krénur. Seventy- 
six U.S. counterclaims against these same companies amount to 
56,994 krénur, a difference of 88,000 krénur, which, at the rate of 
exchange of 16.36 krénur to $1, amounts to $5,378.98, the sum agreed 
upon and recommended in this bill. 

The letter of March 13, 1959, from the Secretary of the Army trans- 
mitted to the Speaker of the House of Representatives follows: 


Marca 13, 1959. 


Hon. Sam Raysurn, 
Speaker of the House of Representatives. 
Dear Mr. Speaker: There is enclosed herewith a draft of a pro- 
posed bill for the relief of the Government of the Republic of Iceland. 
34006 
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The submission of this legislation is in accordance with procedures 
approved by the Secretary of Defense. The Bureau of the Budget 
has advised that it has no objection to the submission of this proposal 
for the consideration of the Congress, and the Department of the 
Army recommends its. enactment. 

The purpose of this proposed bill is to effect final settlement of 
claims of the Government of the Republic of Iceland in the amount of 
88,000 kronur, arising out of accidents involving U.S. Armed Forces 
during their presence in Iceland from 1941 to 1947 under the terms 
of the agreement between the United States and Iceland dated 
July 1, 1941. 

The agreement between the United States of America and Iceland 
respecting the defense of Iceland by U.S. forces, effected July 1, 
1941, ratified by the Icelandic Regent in Council July 10, 1941 (55 
Stat. 1547), specifically states: 

“5. United States undertake defense of the country without expense 
to Iceland and promise compensation for all damage occasioned to the 
inhalitants by their military activities.” {Italics supplied.] 

During the period July 7, 1941, to April 5, 1947, units of the Armed 
Forces of the United States were present in Iceland by virtue of the 
terms of the above agreement. When the Armed Forces of the 
United States departed Iceland there remained outstanding approxi- 
mately 374 accident claims of 2 Icelandic insurance companies, 
Sjovatryggingarfelag Islands h.f., and Trolle and Rothe h.f., which 
were not satisfied. These claims, in most part, remained unsettled 
because of the excluding provisions of the Foreign Claims Act (55 
Stat. 880 and 57 Stat. 66). There were also a number of claims 
against policyholders of the two Icelandic insurance companies, in 
favor of the United States, which were unpaid. The Icelandic Govern- 
ment, through diplomatic channels, requested action on these claims. 

On June 9, 1953, this Department notified the Department of State: 

“Tt appears that no funds are available to the Department of the 
Army under present claims statutes for payment of the proposed 
settlement and that it will be necessary to request the introduction 
of a private relief bill to the Congress when agreement has been 
reached with the Republic of Iceland. 

“A settlement covering the claims under consideration, and any 
other claims of these same insurance companies which may have arisen 
out of the agreement, dated July 1, 1941, between the United States 
and Iceland, as you suggest, will be satisfactory. A proposed agree- 
ment is enclosed. When negotiations with the Republic of Iceland 
in this matter have been concluded this Department will request the 
necessary legislation.” 

In order to arrive at a possible satisfactory conclusion on the matter, 
the following agreement was reached: 


“AGREEMENT BETWEEN THE GOVERNMENT OF THE UNITED STATES 
oF AMERICA AND THE GOVERNMENT OF THE RepuBLIC oF ICELAND 
REGARDING THE SETTLEMENT OF CLAIMS OF ICELANDIC INSURANCE 
ComPANIES 


“The Government of the United States of America and the Govern- 
ment of the Republic of Iceland have reached agreement as set forth 
below regarding final settlement of certain claims of the Icelandic 
insurance companies, Sjovatryggingarfelag Islands h.f. and Trolle 
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and Rothe h.f. (agent for Baltica, a Danish company), against the 
Government of the United States; and similar claims, or counter- 
claims, of the Government of the United States of America against 
these same insurance companies 


“ARTICLE I 


“The two Governments agree that the claim of Sjovatryggingarfelag 
Islands h.f. is meritorious in the sum of 84,703.19 krénur. Claims of 
the United States against policyholders of that company are meri- 
torious in the sum of 27,982.58 krénur, which latter amount is set off 
against the former. There remains a net amount of 56,720.61 krénur 
due Sjovatryggingarfelag Islands h.f. 

“The two Governments agree that the claim of Trolle and Rothe h.f. 
(Baltica) is meritorious in the sum of 60,291.36 krénur. Claims of 
the United States against policyholders of that company are meri- 
torious in the sum of 29,011.97 krénur, which latter amount is set off 
against the former. There remains a net amount of 31,279.39 krénur 
due Trolle and Rothe h.f. (Baltica). 

“The sum of the net amounts due is 88,000 krénur. 


“ARTICLE II 


“The Congress of the United States will be requested to appropriate 
the necessary funds to effect payment of this settlement. 


“ARTICLE III 


“During the course of negotiations leading to this agreement, 
representatives of the two Governments have considered claims of 
the aforementioned insurance companies which grew out of accidents 
or incidents involving military personnel and equipment of the Armed 
Forces of the United States, and policyholders, and vehicles owned 
by policyholders, of the two Icelandic insurance companies, during 
the period July 7, 1941, to April 5, 1947, when United States Armed 
Forces were present in the Iceland under the terms of the agreement 
between the United States and Iceland, dated July 1, 1941 (55 Stat. 
1547). 

“Claims of the Government of the United States of America 
against policyholders of these same insurance companies which 
resulted from the same or similar incidents, have been evaluated, 
and set off, as shown in article I of this agreement. 


“ARTICLE IV 


“During the course of negotiations leading to this agreement, 
the representatives of the two Governments considered, but excluded 
from the setoff, those claims of the United States against poliey- 
holders of these insurance companies for expenses incurred relating 
to medical expenses, loss of services, burial expenses and gratuit 
payment in cases involving injury or death of military soaedeandli 
which claims are to be regarded as having been taken into account, 
but waived, under the terms of this Agreement. 

“Claims of the insurance companies arising out of the Agreement 
dated July 1, 1941, between the United States and Iceland, supra, 
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which have not hitherto been presented and included in this settlement 
are to be regarded as having been waived. 


“ARTICLE V 


“Upon payment of the amount heretofore agreed upon in settlement 
of the claims described herein, the Government of the Republic of 
Iceland discharges and agrees to save harmless the Government of 
the United States of America, its officials, emplovees, or agencies and 
instrumentalities, its nationals or other individuals and organizations, 
for these and all other claims of these same claimants, which may 
have arisen out of the Agreement dated July 1, 1941, between the 
United States and Iceland, supra. 

“In witness whereof, the undersigned representatives duly 
authorized thereto by their respective governments have signed this 
agreement. 

“Done at Washington, in duplicate, this 23d day of November 
1956. 

“For the Government of the United States of America: 

“(S) C. Burxe Ewpsrick, 
“Department of State. 


For the Government of the Republic of Iceland: 
“(S) Tor Tuors.” 


The cost of this proposal, if enacted, will be the dollar equivalent of 
88,000 Icelandic krénur, which, at the rate of exchange of 16.36 
krénur to $1, is $5,378.98. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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FOREIGN-FLAG AFFILIATIONS OF SUBSIDIZED 
OPERATORS 






Avuaust 6, 1959.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 








Mr. Bonner, from the Committee on Merchant Marine and Fisheries, 
submitted the following 






REPORT 


[To accompany H.R. 8388} 










The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H.R. 8388) to amend the Merchant Marine Act, 1936, 
to provide further requirements for applicants for and contractors 
under operating-differential subsidy contracts, having considered the 
same, report favorably thereon with amendments and recommend that 
the bill do pass. 

The amendments are as follows: 

On page 2, line 22, immediately after the quotation mark insert 
“Sec. 804.’. 

On page 3, line 12, delete the words ‘‘or corporation”, and insert 
in lieu thereof the following: 

other than an officer, director, agent, or executive of the con- 

tractor or charterer, or corporation other than the contractor 
or charterer itself 

















PURPOSE OF THE BILL 






The purpose of this bill is to provide further requirements for appli- 
cants for and contractors under operating-differential subsidy con- 
tracts to correct certain deficiencies in existing law. 

Under existing law, section 804 of the Merchant Marine Act of 1936 
provides that— 


It shall be unlawful for any contractor receiving an operat- 
ing-differential subsidy under Title VI or for any charterer 
of vessels under title VII of this Act, or any holding com- 
pany, subsidiary, affiliate, or associate of such contractor or 
such charterer, or any officer, director, agent, or executive 
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thereof, directly or indirectly to own, charter, act as agent 
or broker for, or operate any foreign-flag vessel which com- 
petes with any American-flag service determined by the Com- 
mission to be essential as provided in section 211 of this Act: 
Provided, however, That under special circumstances and for 
good cause shown the Commission may, in its discretion, 
waive the provisions of this section as to any contractor, 1or 
a specific period of time, by affirmative vote of four of its 
members, except as otherwise provided in section 201 (a). 


In the opinion of your committee the above section is inadequate 
in several respects. It would permit an applicant with extensive 
foreign entanglements to be awarded an operating-differential subsidy 
contract or a charter without a requirement of advance review as to 
the existence of conflicting alien interests. When such a review is 
made after award of a contract the review may be made ex parte by 
the Federal Maritime Administrator, rather than through public 
hearing by the Board which had considered the contractor’s appli- 
cation. 

It is not sufficiently broad to prohibit instances of effective control 
by persons having substantial beneficial interest in the stock of the 
contractor or charterer. In addition, while section 804 proscribes 
certain relationships as being “unlawful,” the penalty provisions of 
existing law are inadequate to reach violations by natural persons or 
in the case of the corporate contractor to deny further benefits under 
the act. 

In view of the magnitude of subsidized shipping operations and the 
extent of the Government’s financial interest therein, it is the opinion 
of your committee that these deficiencies should be remedied. 

The changes in existing law made by this bill are intended to make a 
clear requirement that no applicant for operating subsidy, and no 
contractor for operating subsidy or charterer who has been awarded 
such operating subsidy or charter may have any interest in or relation- 
ship with any foreign-flag shipping operations detrimental to the best 
interests of the American merchant marine. 

The bill would seek to accomplish two principal objectives. 

First, as to subsidy applicants, it would amend existing law by 
requiring the Federal Maritime Board to review and make appro- 
priate determinations with regard to any direct or indirect foreign- 
flag affiliations of applicants for operating-differential subsidy prior 
to the awarding of operating subsidy contracts under the Merchant 
Marine Act, 1936, as amended. In this connection it would also 
require that such review and determinations shall be made only after 
a public hearing, except with respect to applications for operating- 
differential subsidy filed prior to December 1, 1958. 

Second, as to contractors and charterers, the bill would make it a 
misdemeanor for any contractor receiving an operating-differential 
subsidy under title VI, or for any charterer of vessels under title VII 
of the Merchant Marine Act of 1936, as amended, or any holding 
company, subsidiary, affiliate, or associate of such contractor or 
charterer, or any officer, director, agent, or executive thereof, or 
person owning or having a beneficial interest in 5 percent or more 
of the stock of such contractor or charterer, directly or indirectly, 
to operate, charter, act as agent or broker for, or own a substantial 
interest in any foreign-flag vessel which competes with any essential 
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American-flag service within the provisions of the act. The bill 
provides that under special circumstances and for good cause shown 
the Board may, in its discretion, following public hearings, waive 
these provisions for a specific period of time. 


EFFECT OF THE BILL 


Section 605(c) of the Merchant Marine Act of 1936 requires that 
before a contract for operating-differential subsidy is made with 
respect to a vessel to be operated on a trade route already serviced 
by citizens of the United States, determinations as to adequacy and 
inadequacy of service, and possible prejudice to existing U.S.-flag 
service must be made, after public hearing. This bill would provide 
an additional requirement to section 605 by adding a new subsection 
(605(d)), calling for determination by the Federal Maritime Board, 
after a public hearing, as a condition precedent to the award of any 
contract for operating-differential subsidy, as to whether or not the 
applicant for such subsidy or any holding company, subsidiary, 
affiliate, or associate of such applicant, or any officer, director, agent, 
or executive thereof, or person owning or having a beneficial interest 
in a substantial portion of the stock of the applicant, directly or 
indirectly, operates, charters, acts as agent or broker for, or owns & 
substantial interest in any foreign-flag vessel which competes with 
any American-flag service determined to be essential under the act. 
The principles involved in these determinations are similar to those 
presently contained in section 804, with the additional requirement 
that the relationship of persons “owning or having a beneficial 
interest in a substantial portion of the stock of the spitiaas® should 
be examined for its effect upon the control of the applicant for subsidy. 

Your committee endeavored to establish a more precise standard 
on this point for the guidance of the Federal Maritime Board. After 
thorough consideration, however, it was deemed desirable that the 
more flexible standard of ‘‘a substantial portion of the stock of the 
applicant” should be used by the Board in determining the degree of 
control over the applicant that might result from beneficial stock 
interest. The term “substantial” is intended to mean that portion 
of the stock of the applicant which is sufficient to influence or control 
company policy. For example, it is readily conceivable that in some 
instances “‘a substantial portion” of an applicant’s stock, and conse- 
quent control of said applicant, might be as little as 3 percent, and 
in others be 5 percent, 10 percent, 20 percent, or even more. Thus, 
the bill puts the burden on the Federal Maritime Board to make its 
determination from the facts as they are developed. 

If the Board determines that the applicant or such holding company, 
subsidiary, affiliate, or associate, or other person has such interest in, 
relationship with, or so acts in respect of, any foreign-flag vessel 
competitive with an American-flag service, the Board shall not enter 
into an operating-differential subsidy contract with the applicant 
unless it is also determined, after such public hearing, that special 
circumstances exist, and good cause is shown, which in the discretion 
of the Board justify the making of the contract with the applicant, 
notwithstanding such foreign-flag interest, relationship, or activity. 
Thus, the bill recognizes that situations may be found where foreign- 
flag relationships may exist, and yet may be shown to be in the 
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interest of, or at least not detrimental to, the American merchant 
marine. 

In testimony on the original bills (H.R. 6601 and H.R. 7601), the 
Chairman of the Federal Maritime Board contended that it would be 
unrealistic and unfair to subject pending applicants for subsidy, who 
have already gone through lengthy hearings under section 605(c), to 
an additional series of hearings on the subject of their foreign-flag 
affiliations. Your committee recognizes the equities involved in this 
situation, and in this bill has provided that public hearings will not 
be required in connection with subsection 605(d) with respect to any 
applicant whose application was filed prior to December 1, 1958. 
The particular date was chosen because the records of the Federal 
Maritime Board show that all applicants whose applications were 
filed prior to December 1, 1958 have already completed, or virtually 
completed, full public hearings under section 605(c). Further hearings 
under the new subsection 605(d) might well unduly protract the sub- 
sidy proceedings at further expense to the applicant and to the Gov- 
ernment. Normally it is contemplated that proceedings under the 
new subsection 605(d) would be conducted concurrently with those 
under subsection 605(c). Notwithstanding the permissive exemption 
from the requirement of public hearings, the Board must nevertheless 
make all the determinations which otherwise would have to be made 
in the event hearings were held. 

The Board recommended that in making the determinations relative 
to stock ownership it might rely upon affidavits. Your committee 
did not adopt this suggestion, since it believes it is the Board’s responsi- 
bility to employ the best criteria available in making its determina- 
tions. Moreover, the committee is advised by Board witnesses that 
in similar types cf determinations it already has the administrative 
authority to employ the use of affidavits in matters of proving stock 
participation. 

Section 2 of the bill, which is applicable to contractors receiving 
operating-differential subsidy, or charterers of Government-owned 
vessels, amends section £04 of the 1936 act. It changes existing law 
in that any contractor receiving an operating subsidy, or any charterer, 
or any holding company, subsidiary, affiliate, or associate of such 
contractor or such charterer or any officer, director, agent, or executive 
thereof, or person owning or having a beneficial interest in 5 percent or 
more of the stock of such contractor or charterer shall be guilty of a 
misdemeanor if involved in any of the prohibited foreign-flag relation- 
ships. Existing law makes such relations “unlawful,’’ but provides 
no penalty for a natural person, and does not vest the Board with 
the power to withhold the benefits of the act, if the contractor itself 
shall be guilty. Section 804, as amended by the bill, retains authority 
in the Board to waive the provisions of the section for a specific period 
of time under special circumstances and for good cause shown. Such 
waiver, however, must be made following public hearings. 

Inasmuch as the contractor or charterer may have no control over 
those who acquire its stock, it is provided that violation of this 
section by any person or corporation holding or having a beneficial 
interest in 5 percent or more of the stock of the contractor or charterer 
shall not be deemed a breach of the contractor’s operating-differential 
subsidy or of the charterer’s charter. 





FOREIGN-FLAG AFFILIATIONS OF SUBSIDIZED OPERATORS 


THE AMENDMENTS 


The first amendment, appearing at line 22 of page 2, is purely a 
technical amendment to cla rify the appropriate statutory reference. 

The second amendment, appearing at line 12 of page 3, simply 
clarifies the intent of the bill. 

The bill as introduced contained a provision that a violation by 
any person or corporation of that portion of the bill prohibiting hold- 
ing stock or beneficial interest in stock to the extent of more than 5 
percent would not be deemed a breach of the operator’s subsidy con- 
tract. The committee was of the view that this language might have 
covered violations by the operator itself, or an officer, director, agent, 
or executive thereof, and accordingly amended the bill to make it 
clear that the provision in question was limited to situations in which 
either individuals or corporations not a part of management acquired 
more than the prohibited interest in the stock of the company. The 
necessity for this provision arises from the fact that some companies 
are publicly owned, and in consequence the company has no control 
over the actions of stockholders, or would-be stockholders, and has 
no way of limiting their holdings. It would be unreasonable under 
a situation of this kind to place the operator’s subsidy contract in 
jeopardy, where the violation is the result of the action of an individual 
wholly unconnected with its activities. 


COST OF THE BILL 


The bill, by its nature, does not involve any additional cost to the 
Government. 
CONCLUSION 


Your committee believes that this bill, which will close gaps in 
existing law, is in the public interest, and urges its enactment. 


DEPARTMENTAL REPORTS 


The departmental reports on H.R. 6601 and H.R. 7601, predecessor 
versions of the bill here reported, are as follows: 


Tue SecRETARY OF COMMERCE, 
Washington, June 25, 1959. 
Hon. Hursert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This letter is in reply to your requests of 
April 27, 1959, to this Department and to the Maritime Administrator 
for views with respect to H.R. 6601, a bill to amend section 605 of the 
Merchant Marine Act, 1936, to provide further requirements for ap- 
plicants for operating-differential subsidy. 

This letter will also include comments with respect to a related bill 
which you submitted to the Maritime Administrator by your letter 
of June 5, 1959, H.R. 7601, a bill to amend the Mere -hant Marine Ac t, 
1936, to ‘provide further requirements for applicants for and con- 
tractors under operating-differential subsidy contracts. 

This Department and the Federal Maritime Board have no objec- 
tion to the provisions of H.R. 6601 and H.R. 7601 to require public 
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hearings with respect to foreign-flag connections of applicants for, 
and holders of, operating-differential subsidy contracts under title VI 
of the Merchant Marine Act, 1936, as amended, if the Congress finds 
that such procedures are required in the public interest, subject, 
however, to considerations and amendments hereinafter discussed 
and recommended. 

The bill, H.R. 6601, and the first section of H.R. 7601 would 
amend section 605 of the 1936 act by adding a new subsection (d). 
It would prohibit the making of an operating-differential subsidy con- 
tract under title VI with respect to a vessel to be operated on an 
essential trade route served by a citizen of the United States unless 
the Federal Maritime Board shall determine, after public hearings, 
that the applicant does not control, is not controlled by, and is not 
under common control with any person who directly or indirectly 
owns, charters, acts as agent or broker for, or operates any foreign-flag 
vessel which competes with any essential American-flag service. 

Section 2 of the bill H.R. 7601 would amend section 804 of the 
Merchant Marine Act, 1936, which prohibits certain foreign interests 
and relationships on the part of the operator who holds an operating- 
differential subsidy under title VI, when such interest or relations!ip 
relates to a foreign-flag vessel in competition with an essential Ameri- 
can service. The Board may, under special circumstances and for 
good cause shown, in its discretion, waive the provisions of the sec- 
tion as to any contractor for a specific period of time. ‘The bill pro- 
poses to amend this section to require public hearings and a unanimous 
vote of the Board before allowing a waiver. 

It should be noted that the section 804 prohibition expressly 
includes the contractor, whereas the proposed 605(d) does not prohibit 
the contractor himself from using foreign-flag vessels. The prohibited 
interests and relationships in the proposed section 605(d) differ from 
those in section 804, in that section 804 also prohibits foreign interests 
and relationships on the part of an officer, director, or executive of 
the contractor. 

Neither section 804 nor any provision of title VI now require public 
hearings with respect to the question of foreign interests or relation- 
ships. It is considered significant that hearings are not required in 
connection with the granting of subsidy except in section 605(c) and 
section 805 of the act. Section 605(c) requires that, before a contract 
for operating subsidy is made with respect to a vessel to be operated on 
a trade route already served by citizens of the United States, deter- 
minations as to adequacy and inadequacy of service and possible 
prejudice to existing U.S.-flag service must be made after hearings. 
Section 805 calls for hearings in respect of unfair competition to 
domestic operators. It is clear that the issues involved in applications 
for subsidized operation of vessels on a service, route, or line already 
served by one or more citizens of the United States are fundamental 
and of basic concern to the general public interest and to operatirs, 
whether subsidized or unsubsidized, already serving in the given 
service. 

The Board coordinates the administration of the provisions of title 
VI with respect to applications for subsidy with the provisions of 
section 804. This is accomplished in accordance with normal admin- 
istrative procedure and in accord with the recognized area of discretion 
vested in all administrative bodies under constitutional and adminis- 
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trative law. This procedure involves broad and intensive examina- 
tion, investigation, and study by the staff of the Board and the Board 
itself of epihention for operating-differential subsidy, with particular 
reference to possible competition and prejudicial effect upon essential 
trade route services. This procedure and the requirements for qualify- 
ing for operating-differenti sreobéidy provide the fullest opportunity to 
search out interests or connections or arrangements with respect to the 
ownership or the use of vessels involved in the application. 

Section 601(b) requires sworn statements from applicants for 
subsidy, disclosing names of persons holding any interest, direct or 
indirect, in the application or in the ownership or use of the vessel, 
routes, or lines covered thereby; the nature and extent of interest, 
and all other statements of facts, financial or otherwise, as may be 
required by the Board. An applicant for operating subsidy is re- 
quired pursuant to section 601(b) to make a statement under oath in 
his application concerning the existence of any foreign-flag interests 
and connections. In keeping with the policy prescribed in section 
804, the present Board and its predecessor agencies have followed the 
procedure of fully examining and carefully considering foreign-flag 
interests and connections of the applicant before finally approving or 
otherwise acting upon the application. No application has ever been 
approved without such an examination having been made. 

Under section 214 of the 1936 act, the Board has full authority to 
subpena witnesses and require the production of books and documents 
relevant or material to any matter under investigation. Section 801 
requires inclusion in every title VI (or VII) contract of requirements 
that the contractor and every affiliate, domestic agent, subsidiary, or 
holding company connected with, or directly or indirectly controlling 
or controlled by, the contractor (1) keep its books, records, and 
accounts relating to the operations and transactions under the con- 
tract, in accordance with regulations of the Board; (2) file balance 
sheets, profit and loss statements, and other statements of financial 
operations and transactions under the contract; (3) authorize the 
Board to examine and audit records of the contractor and all persons, 
interested in or holding relationship with the contractor; and (4) 
acknowledge the right of the Board to rescind the contract and be 
relieved of liability under the contract in the event of willful failure 
or refusal to comply with the contract provisions. 

Thus, there is ample provision in the act under which the Board 
may secure necessary information and make the necessary investiga- 
tions upon which to determine whether or not the interests and 
connections, whether domestic or foreign, of a subsidized operator or 
an applicant for subsidy or an applicant for waiver under section 804 
would be prejudicial and contrary to the policy of the Merchant 
Marine Act, 1936. The foreign interests and relationships which are 
already prohibited under section 804 of the act are examined and 
investigated in acting upon applications for operating-differential 
subsidy and extensions thereof. We are convinced that a mandatory 
public hearing would not bring out any evidential facts or circum- 
stances beyond those elicited through the processes of examination 
and investigation by experienced examiners and investigators. 

The absence of a mandatory provision for hearings with respect to 
matters of foreign-flag interests or relationships does not, in our 
opinion, when the normal and accepted functions of examination and 
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investigation are taken into consideration, prejudice the American 
operators, subsidized or unsubsidized, nor cause harm to the general 
public interest. These foreign affiliations and relationships, as section 
804 of the 1936 act now recognizes by its waiver clause, may or may 
not be harmful or prejudicial to competing U.S. vessels and service, or 
to the carrying out of the policy of the Merchant Marine Act, 1936. 
The Board and its predecessors, under section 804 and in its action on 
applications under title VI for operating-differential subsidy contracts, 
have determined that some foreign interests are not, because of special 
circumstances and good cause shown, harmful or prejudicial. The 
standards now in affect (copy attached) for guides in the review and 
processing of waiver applications under section 804 were adopted 
in May 1953. These guides indicate that such affiliations as feeder 
services, cargo solicitations, and agency agreements, may be of such 
affirmative benefit to the American merchant marine as to justify 
waiver of the prohibition against particular foreign interests or affilia- 
tions. In fact, there are possible circumstances of foreign collabora- 
tion probably outside the prohibition of section 804, but which require 
Board examination in connection with conference agreements. 

It should be noted that under the proposed section 605(d) and the 
amended section 804, we would have the anomalous situation that the 
existence of the foreign interest or relationship would prevent the 
making of a subsidy contract under title VI, and yet the existence of 
such an interest or relationship after a contract is made could under 
proper circumstances and for good cause be waived by the Board, 
either under the existing law or the proposed amendment of section 
804. 

If the committee favorably considers the proposed requirement for 
hearings in both section 605(d) and section 804, this anomalous situa- 
tion should be corrected. The Board feels that authority (as now 
exists under section 804 and would exist under the amended section 
804) should be vested in the Board in the new section 605(d) to deter- 
mine whether the facts found as to foreign interests and relationships 
should be a bar to granting subsidy. If on the other hand, Congress 
should decide that the existence of certain foreign interests and rela- 
tionships should prohibit the making of a subsidy contract, section 
804 should be amended to take away the authority to grant any waiver 
with respect to such foreign interests or relationships. If hearings 
are made mandatory, the usual practice should be followed to the 
effect that if, after public notice of opportunity to appear, no request 
for appearance is received and no intervenor is found to have a substan- 
tial interest, then the application should be processed without hearing. 

The proposed section 605(d) would impose a very heavy additional 
burden when applied to pending applications for operating-differential 
subsidy under title VI. Section 605(c) of the 1936 act requires that 
before a contract for operating subsidy is made with respect to a 
vessel to be operated on a trade route already served by citizens of 
the United States, determinations as to adequacy and inadequacy of 
service and possible prejudice to existing U.S.-flag service must be 
made after hearings. The Board believes that it would be unrealistic 
and even unfair to subject pending applicants for subsidy to the addi- 
tional procedure of a second public hearing, conducted at further ex- 
pense to the applicant and to the Government, when it is highly doubt- 
ful whether any further pertinent and relevant information would be 


obta 
not 
hanc 





FOREIGN-FLAG AFFILIATIONS OF SUBSIDIZED OPERATORS 9 


obtained on the questions of foreign affiliation or relationship that is 
not already available to the Board as a result of its administrative 
handling of such pending applications. 

The requirement in H.R. 7601 for unanimous vote of members of 
the Board for a waiver under section 804 is inconsistent in two respects 
to Reorganization Plan No. 21 of 1950. The plan puts the adminis- 
tration of section 804 in the Secretary of Commerce, Maritime Admin- 
istration, not the Board. Section 102(d) of the plan now permits 
the Board to function in any matter by an affirmative vote of two 
members so that it can function in case of a vacancy. 

It appears that waivers now in force under section 804 can be 
reexamined upon termination of the period of the waiver or upon 
cancellation thereof as provided under the waivers. 

The Federal Maritime Board strongly urges that, if the committee 
adopts the requirements of public hearings contained in the bills, it 
be limited in its application to applicants for subsidy to those whose 
applications have not been substantially processed and that the bills 
be amended to coordinate the proposed amendment to section 605 
with the existing law, particularly section 804. We recommend that 
the bills exempt applicants for subsidy contracts whose applications 
have been considered in public hearings under section 605(c) of the 
1936 act; i.e., when the taking of testimony has been concluded. 

It is, therefore, recommended that, if the bills are given favorable 
consideration by your committee, H.R. 6601 and the first section of 
H.R. 7601 be amended to read as follows: That section 605 of the 
Merchant Marine Act, 1936, as amended, is amended by adding at 
the end thereof the following new subsection: 

“(d) Before awarding any contract for operating-differential sub- 
sidy under this title, the Board shall, after a public hearing, determine 
whether or not the applicant for such subsidy, or any holding com- 
pany, subsidiary, affiliate, or associate of such applicant, or any 
officer, director, agent, or executive thereof, directly or indirectly, 
owns, charters, acts as agent or broker for, or operates any foreign-flag 
vessel which competes with any American-flag service determined to 
be essential under section 211 of this Act. If the Board determines 
that the applicant or such holding company, subsidiary, affiliate, or 
associate, or other person has such interest in, relationship with, or 
so acts in respect of, any foreign-flag vessel competitive with an 
American-flag service, the Board shall not enter into a contract with 
the applicant under title VI unless it is also determined after such 
public hearing that special circumstances exist, and good cause is 
shown which in the discretion of the Board justify the making of the 
contract with the applicant, notwithstanding such foreign-flag interest, 
relationship, or activity. This amendatory subsection shall apply to 
applications for operating-differential subsidy contracts pending on 
the date of enactment of this subsection which have not been finally 
acted upon by the Board, unless taking of evidence under section 
605(c) of the Merchant Marine Act, 1936, as amended, in connection 
with such application, has been completed.” 

We have been advised by the Bureau of the Budget that there 
would be no objection to the submission of this report to your 
committee. 

Sincerely yours, 
Freperick H. MvueELuer, 
Under Secretary of Commerce. 
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FreperAL Maritime Boarp, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., July 23, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuatrman: Reference is made to the hearing before your 
committee on July 17, 1959, on H.R. 7601, at which you requested me 
to furnish language which would amend the committee’s staff redraft 
of the bill (1) to authorize the Board to function under the bill by 
accepting affidavits, and (2) to provide that a person who holds or has 
a beneficial interest in 5 percent or more of the stock of the contractor 
or charterer and who violates section 804, as amended by the bill, shall 
be penalized but that a violation of the section by such person shall 
not be deemed a breach of the contractor’s operating-differential 
subsidy contract or of the charterer’s charter. 

The foregoing purposes can be accomplished by amending the 
redraft of the bill as follows: 

(1) Insert in the new section 605(d), immediately after the first 
sentence thereof, the following new sentence: “In making such deter- 
mination, the Board may rely upon affidavits.” ; 

(2) Strike out of the new section 804 the words “the applicant” and 
insert in lieu thereof the words “such contractor or charterer’; 

(3) Insert at the end of the new section 804 the following new 
sentence: “If any person holding or having a beneficial interest in 5 
percent or more of the stock of such contractor or charterer violates 
this section, such person (if a natural person) shall be guilty of a mis- 
demeanor, and (if a corporation) shall be punished by a fine of not 
more than $25,000, but such violation shall not be deemed a breach 
of the contractor’s operating-differential subsidy contract, or of the 
charterer’s charter.” 

The punishment provided by section 806(b) of the Merchant 
Marine Act, 1936, for an act declared to be a misdemeanor by that act 
is a fine of not more than $10,000, or imprisonment for not less than 
1 year and not more than 5 years, or both. The $25,000 fine provided 
by the foregoing language for a violation by a corporation is the same 
as that imposed by section 806(b) for any act by a corporation which 
the Merchant Marine Act, 1936, declares to be unlawful. 

There are two matters with respect to the redraft of the bill which, 
so far as we know, have not heretofore been mentioned and which we 
would like to bring to your attention. 

The first is that the words “holding or having a beneficial interest 
in 5 percent or more of the stock of the applicant’’ mean having the 
legal title to 5 percent or more of the stock of the applicant or having 
a beneficial interest in such amount of such stock. By specifying 
legal ownership of 5 percent or more of such stock, an implication is 
raised that legal ownership of less than 5 percent of such stock is 
permissible even if such ownership gives the owner working control of 
the corporation and such owner also has a substantial interest in 
foreign-flag vessels. This would be a violation of section 804 as that 
section now reads, but with the implication raised by the redraft of 
the bill, we think it would not be a violation. 

The second matter we would like to bring to your attention is that 
the redraft of the bill would not prohibit the Board from entering into 
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a contract under title VI (without making a determination that special 
circumstances exist and good cause is shown) with an applicant with 
respect to which a person has a beneficial interest in 5 percent or more 
of its stock and also has a beneficial interest in stock of a foreign-flag 
carrier. We have never construed section 804 to apply to a beneficial 
interest in stock of a foreign-flag carrier of a stockholder in a subsidized 
line. The redraft of the bill does not change the language of the bill 
with respect to the foreign-flag carrier. Inserting language with 
respect to beneficial interest in stock of a subsidized line without 
inserting like language with respect to stock in the foreign-flag carrier 
would itself give rise to an implication that there is no intent to include 
a beneficial interest in stock of a foreign-flag carrier. Legal ownership 
of stock in a foreign-flag carrier would, of course, continue to be covered 
by the section. 
Sincerely yours, 
CiarENcE G. Morsz, 
Chairman, Federal Maritime Board, 
Maritime Administrator. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice oF LEGISLATIVE LIAISON, 
Washington, D.C., June 10, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuHatrman: Your request for comment on H.R. 
7601, a bill to amend the Merchant Marine Act, 1936, to provide 
further requirements for applicants for and contractors under 
operating-differential subsidy contracts, has been assigned to this 
Department by the Secretary of Defense for the preparation of a 
report thereon expressing the views of the Department of Defense. 

The purpose of this bill is to establish a statutory requirement that 
the Federal Maritime Board, before entering into a contract with an 
American-flag shipowner for an operating-differential subsidy, shall 
determine, following public hearings, that the applicant does not have 
an interest in any foreign-flag ship competing with any essential 
American-flag service. Additionally, the bill would require a unani- 
mous vote of the Federal Maritime Board before a waiver of the 

rovisions of section 804 of the Merchant Marine Act, 1936, could 

e made. As this is of primary interest to the Department of Com- 
merce, the Department of the Navy, on behalf of the Department of 
Defense, defers to the views of that Department. 

This report has been coordinated within the Department of Defense 
in accordance with the procedures prescribed by the Secretary of 
Defense. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 7601 to the Congress. 

Sincerely yours, 
Joun S. McCay, Jr., 
Rear Admiral, U.S. Navy, 
Chief of Legislative Affairs 
(For the Secretary of the Navy). 
569015°—59 H. Kept., 86-1, vol. 5—— 50 
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DEPARTMENT OF STATE, 
Washington, July 2, 1959. 
Hon. Hrersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. Bonner: I refer again to your letter of June 6, 1959, 
inviting the comments of the Department of State on H.R. 7601, a bill 
to amend the Merchant Marine Act, 1936, to provide further require- 
ments for applicants for and contractors under operating-differential 
subsidy contracts. Interim acknowledgement of your letter was 
made on June 8, 1959. 

The Department of State perceives no substantial foreign policy 
implications in this bill, and accordingly makes no comment on the 
desirability of its enactment. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 
Wituiam B. Macomser, JR., 
Assistant Secretary 
(For the Secretary of State). 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 9, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 
Dear Mr. CuatrMan: Reference is made to your letter of June 6, 


1959, requesting the comments of the General Accounting Office con- 
cernin .R. 7601, 86th Congress, Ist session, entitled “A bill to 
amend the Merchant Marine Act, 1936, to eae further require- 


ments for applicants for and contractors under operating-differential 
subsidy of contracts.” 

The first paragraph of the present bill is identical with H.R. 6601, 
86th Congress, 1st session, upon which we reported to your committee 
on May 21, 1959. Section 2 of H.R. 7601, however, amends section 
804 of the Merchant Marine Act, 1936, as amended, by requiring 
public hearings by the Federal Maritime Board prior to the granting 
of a waiver of its provisions, and also that such waiver be by the 
unanimous vote of its members. 

As stated in our report concerning H.R. 6601, we believe that a 
requirement that a determination with respect to foreign-flag affilia- 
tions of an applicant be made prior to execution of an operating- 
differential subsidy contract is in consonance with the basic objectives 
of the act in promoting a strong American merchant marine free from 
foreign-flag affiliations at the inception of the subsidy contract. Since 
H.R. 6601, which is designated to become section 605(d) of the act, 
specifies public hearings in line with similar requirements of the 
preceding section 605(c), it would appear logical, in the interest of 
uniformity, likewise to have public hearings under section 804 con- 
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cerning the matter of foreign-flag affiliations prior to a waiver by 
the Board. 

We should, however, like to call attention to an apparent inconsist- 
ency and possible inequity in the two sections of H.R. 7601 in that 
the first section makes no provision for a waiver on the part of the 
Board, while such discretion is granted under section 804. This your 
committee may wish to reconcile during the course of its deliberations 
on the bill. Furthermore, it is observed that line 16 on page 2 of the 
bill makes reference to section 211 determinations by the Board, where- 
as it is our understanding that all determinations under section 211 
heretofore have been made by the Maritime Administrator pursuant 
to Reorganization Plan No. 21 of May 1950. 

The matter of requiring a unanimous vote of the Board, in our 
opinion, is purely a matter of policy for determination by the Con- 
gress, with respect to which we make no recommendation. 

Sincerely yours, 
Frank H. WEIrTz51, 
Assistant Comptroller General of the United States. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice or LxeGisLATive LIAIsoNn, 
Washington, D.C., June 10, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

My Dear Mr. CuarrmMan: Your request for comment on H.R. 
6601, a bill to amend section 605 of the Marchant Marine Act, 1936, 
to provide further requirements for applicants for operating-differen- 
tial subsidies, has been assigned to this Department by the Secretary 
of Defense for the preparation of a report thereon expressing the views 
of the Department of Defense. 

The purpose of this bill is to establish a statutory requirement that 
the Federal Maritime Board, before entering into a contract with an 
American-flag shipowner for an operating-differential subsidy, shall 
determine, following ublic hearings, that the applicant does not have 
an interest in any foreign-flag ship competing with any essential 
American-flag service. As this is of primary interest to the Depart- 
ment of Commerce, the Department of the Navy, on behalf of the 
Department of Defense, defers to the views of that Department. 

This report has been coordinated within the Department of Defense 
in accordance with the procedures prescribed by the Secretary of 
Defense. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H.R. 6601 to the Congress. 


Sincerely yours, 
Joun S. McCain, Jr., 
Rear Admiral, U.S. Navy, 
Chief of Legislative Affairs 
(For the Secretary of the Navy), 
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DEPARTMENT OF STATE, 
Washington, June 9, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. Bonner: I refer again to your letter of April 27, 1959, 
inviting the views and recommendations of the Department of State 
on H.R. 6601, a bill to amend section 605 of the Merchant Marine Act, 
1936, to provide further requirements for applicants for operating- 
differential subsidies. Interim acknowledgment of your letter was 
made on May 4, 1959. 

The Department of State perceives no substantial foreign policy 
implications in this bill, and accordingly makes no comment on the 
desirability of its enactment. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 


Wituram B. Macomper, Jr., 
Assistant Secretary 
(For the Acting Secretary of State). 


U.S. DepartMeNT oF JUSTICE, 
Orrice oF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., May 12, 1959. 
Hon. Herpert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. CuatrMan: This is in response to your request for the 
views of the Department of Justice concerning the bill (H.R. 6601) 
to amend section 605 of the Merchant Marine Act, 1936, to provide 
further requirements for applicants for operating-differential subsidies. 

The bill has been examined, but since the subject matter thereof 
does not directly affect the activities of the Department of Justice, 
we would prefer not to offer any comment concerning it. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


CompTrRoLLER GENERAL OF THE UNITED SrarTEs, 
Washington, May 21, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. CuarrmMan: Further reference is made to your letter of 
April 27, 1959, acknowledged on April 28, requesting the comments 
of the General Accounting Office concerning H.R. 6601, 86th Congress, 
lst session, entitled ‘‘A bill to amend section 605 of the Merchant 
Marine Act, 1936, to provide further requirements for applicants for 
operating-differential subsidies.”’ 

The proposed amendment, which would add a new subsection (d) to 
section 605 of the 1936 act would require, as a condition precedent to 
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the granting of an operating-differential subsidy contract under title VI 
that the Federal Maritime Board determine, after public hearings, 
that ““* * * the applicant does not control, is not controlled by, and 
is not under common control with, any person who, directly or in- 
directly, owns, charters, acts as agent or broker for, or operates any 
foreign-flag vessel which competes with any American-flag service 
determined to be essential as provided in section 211 of this Act.” 

As you know, section 804 appearing under title VIII of the Merchant 
Marine Act, 1936, as amended, and entitled “Contract Provisions,” 
contains a prohibition against subsidized operators having foreign-flag 
affiliations, in the absence of a specific waiver; but, unlike section 
605(c), which specifically requires proper hearings of all parties, 
no hearings are required under section 804, since ‘the latter merely 
declares the illegality of foreign-flag affiliations by subsidized con- 
tractors at any time, and is completely separate and apart from those 
elements to be considered and determined under section 605(c). 
Hence, it would appear that while the present bill is intended to 
embody an additional requirement that the subject of foreign-flag 
affiliations of an applicant be considered at the time of its original 
application and prior to the granting of an operating-differential 
subsidy contract, section 804 will not be disturbed, because its pro- 
visions will continue to be applicable to any subsequent violations 
occuring during the life of the subsidy contract. 

In view thereof, and while we recognize that the proposed legisla- 
tion is a matter of policy for determination by the Congress, we 
believe that a requirement that a determination with respect to 
foreign-flag affiliations of an applicant be made prior to execution of 
an operating-differential subsidy contract is in consonance with the 
basic objectives of the act in promoting a strong American merchant 
marine free from foreign-flag affiliations at the inception of the subsidy 
contract. Therefore, in our opinion, the measure merits favorable 
consideration by your committee. 

Sincerely yours, 
JosepH CAMPBELL, 
Comptroller General of the United States. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed i is shown in roman): 


Sections 605 anp 804, Mercuant Marine Act, 1936 


Sec. 605. (a) No operating-differential subsidy shall be paid for the 
operation of any vessel on a voyage on which it engages in coastwise 
or intercoastal trade: Provided, however, That such subsidy may be 
paid on a round-the-world voyage or a ‘round voyage from the west 
coast of the United States to a European port or ports or a round 
voyage from the Atlantic coast to the Orient which includes inter- 
coastal ports of the United States or a voyage in foreign trade on 
which the vessel may stop at the State of Hawaii, or an island pos- 
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session or island territory of the United States, and if the subsidized 
vessel earns any gross revenue on the carriage of mail, passengers, or 
cargo by reason of such coastal or intercostal trade the subsidy pay- 
ment for the entire voyage shall be reduced by an amount which bears 
the same ratio to the subsidy otherwise payable as such gross revenue 
bears to the gross revenue derived from the entire voyage. No vessel 
operating on the Great Lakes or on the inland waterways of the 

nited States shall be considered for the purposes of this Act to be 
operating in foreign trade. 

(b) No operating-differential subsidy shall be paid for the opera- 
tion of a vessel that is more than twenty years of age except one 
whose life expectancy hes been determined as provided in section 
607 (b) for a period in no case to exceed the life expectancy determined 
thereunder, unless the Commission finds that it is to the public in- 
terest to grant such financial aid for the operation of such vessel and 
enters a formal order thereon, and the Commission shall include in 
each annual report a full report covering each case in which such 
exception is made, with the reasons therefor. 

(c) No contract shall be made under this title with respect to a 
vessel to be operated on a service, route, or line served by citizens 
of the United States which would be in addition to the existing service, 
or services, unless the Commission shall determine after proper hear- 
ing of all parties that the service already provided by vessels of 
United States registry in such service, route, or line is inadequate, 
and that in the accomplishment of the purposes and policy of this 
Act additional vessels should be operated thereon; and no contract 
shall be made with respect to a vessel operated or to be operated in 
a service, route, or line served by two or more citizens of the United 
States with vessels of United States registry, if the Commission shall 
determine the effect of such a contract would be to give undue ad- 
vantage or be unduly prejudicial, as between citizens of the United 
States, in the operation of vessels in competitive services, routes, or 
lines, unless following public hearing, due notice of which shall be 
given to each line serving the route, the Commission shall find that 
it is necessary to enter into such contract in order to provide adequate 
services by vessels of United States registry. The Commission, in 
determining for the purposes of this section whether services are com- 
petitive, shall take into consideration the type, size, and speed of the 
vessel employed, whether passenger or cargo, or combination passen- 
ger and cargo, vessels, the ports or ranges between which they run, 
the character of cargo carried, and such other facts as it may deem 

roper. 
7 (a) Before awarding any contract for operating-differential subsidy 
under this title, the Board shall, after a public hearing, determine whether 
or not the applicant for such subsidy, or any holding company, subsidiary, 
affiliate, or associate of such applicant, or any officer, director, agent, or 
executive thereof, or person owning or having a beneficial interest in a 
substantial portion of the stock of the applicant, directly or indirectly, 
operates, charters, acts as agent or broker for, or owns a substantial 
interest in any foreign-flag vessel which competes with any American- 
flag service determined to be essential under section 211 of this Act. If 
the Board determines that the appli:ant or such holding company, 
subsidiary, affiliate, or associate, or other person has such interest in, 
relationship with, or so acts in respect of, any foreign-flag vessel competi- 
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tive with an American-flag service, the Board shall not enter into a 
contract with the applicant under title VI unless it is also determined 
after such public hearing that special circumstances exist, and good 
cause is shown, which in the discretion of the Board justify the making 
of the contract with the applicant, notwithstanding such foreign-flag 
interest, relationship, or activity. The public hearings provided for in 
this subsection shall not be required with respect to any applicant whose 
application was filed prior to December 1, 1958. 


* * * * x * * 


[Sec. 804. It shall be unlawful for any contractor receiving an 
operating-differential subsidy under title VI or for any charterer of 
vessels under title VII of this Act, or any holding company, subsid- 
iary, affiliate, or associate of such contractor or such charterer, or any 
officer, director, agent, or executive thereof, directly or indirectly to 
own, charter, act as agent or broker for, or operate any foreign-flag 
vessel which competes with any American-flag service determined 
by the Commission to be essential as provided in section 211 of this 
Act: Provided, however, That under special circumstances and for good 
cause shown the Commission may, in its discretion, waive the provi- 
sions of this section as to any contractor, for a specific period of time, 
by affirmative vote of four of its members, except as otherwise pro- 
vided in section 201(a).J 

Src. 804. It shall be a misdemeanor for any contractor receiving an 
operating-differential subsidy under title VI or for any charterer of 
vessels under title VII of this Act, or any holding company, subsidiary, 
affiliate, or associate of such contractor or such charterer, or any officer, 
director, agent, or executive thereof, or person owning or having a bene- 
ficial interest in 5 per centum or more of the stock of such contractor or 
charterer directly or indirectly, to operate, charter, act as agent or broker 
for, or own a substantial interest n any foreign-flag vessel which com- 
petes with any American-flag service determined by the Board to be 
essential as provided in section 211 of this Act: Prowded, however, That 
under special circumstances and for good cause shown the Board may, in 
its discretion, following public hearings, waive the provisions of this 
section for a specific period of time. If any person or corporation hold- 
ing or having a beneficial interest in 5 per centum or more of the stock of 
such contractor or charterer violates this section, such violation shall. not 
be deemed a breach of the contractor’s operating-differential subsidy 
contract, or of the charterer’s charter. 


O 
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AMENDING THE ACT OF SEPTEMBER 2, 1958, ESTABLISHING A 
COMMISSION AND ADVISORY COMMITTEE ON INTERNATIONAL 
RULES OF JUDICIAL PROCEDURE 


Avuaust 6, 1959.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. Watrer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 8461) 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 8461) to amend the act of September 2, 1958, establishing a 
Commission and Advisory Committee on International Rules of 
Judicial Procedure, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass, 


PURPOSE OF BILL 


The purpose of the instant bill is to extend the life of the Commission 
and Advisory Committee on International Rules of Judicial Procedure 
for an additional year to December 31, 1961. 


GENERAL INFORMATION 


The Speaker of the House of Representatives has referred to the 
Committee on the Judiciary the following communication: 


CoMMISSION ON INTERNATIONAL RULES 
OF JUDICIAL PRocEeDURE, 
. April 22, 1959. 
The Speaker, 
House of Representatives, 
Washington, D.C. 

Dear Mr. Speaker: Attached for your consideration and appro- 
priate reference is a draft of a bill to amend the act to establish a 
Commission and Advisory Committee on International Rules of Ju- 
dicial Procedure (act of Sept. 2, 1958, 72 Stat. 1745) to extend the life 


84006 
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of the Commission for an additional year and to authorize an addi- 
tional appropriation of $75,000 for the Commission. An explanation 
of the proposed legislation accompanies the draft. 

The Commission has voted unanimously to recommend the enact- 
ment of this legislation to the Congress. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this recommendation. 

An identical letter is being sent to the Vice President. 

Sincerely, 
(S) Herbert Brownell, Jr., 
Hersert Brownkg.t, Jr., 
Chairman. 


The following explanatory statement accompanied the above letter: 


The proposed amendment to the act to establish a Com- 
mission and Advisory Committee on International Rules of 
Judicial Procedure (Public Law 85-906, 85th Cong., 2d 
sess.) would extend the life of the Commission for an addi- 
tional year to December 31, 1960, and authorize an addi- 
tional appropriation of $75, 000 for expenses of the Commis- 
sion during that period. 

The request for an extension of the life of the Commission 
is made in order to provide a reasonable period of time 
adapted to the goals set forth by the Congress in the act and 
the Commission’s projected program. to effectuate them. 
Under the act the Commission is to “investigate and study 
existing practices of judicial assistance and cooperation 
between the United States and foreign countries with a view 
to achieving improvements.” The attention of the Com- 
mission is directed to improvement of procedures which 
involve the performance of acts in foreign territory, particu- 
larly the service of judicial documents, the obtaining of 
evidence, and the proof of foreign law. In this area the 
Commission is to draft any necessary international agreements 
for the assistance of the Secretary of State, draft and recom- 
mend necessary legislation to the President, and recommend 
to the President action to improve and codify international 

ractice in civil, criminal, and administrative proceedings. 

he Commission is to undertake these tasks in order that 
“procedures necessary or incidental to the conduct and 
settlement of litigation in State and Federal courts and 
quasi-judicial agencies * * * may be more readily ascertain- 
able, efficient, economical, and expeditious 7s eh 

The size of this task is considerable. The number of 
autonomous procedural jurisdictions in the more than 80 
countries with which the United States maintains diplo- 
matic relations has been estimated at more than 300. The 
draftsmen of the Federal rules were concerned with a single 
jurisdiction, a single language, and a single system of pro- 
cedure. The Commission will of necessity have to consider 
many jurisdictions, many languages, and several systems 
of law. 
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The history of the legislation which sought to establish a 
Commission on International Rules of Judicial Procedure 
indicates that the Commission was to be allotted a reasonable 
period of time within which to accomplish its purposes. The 
first request for legislation on this subject was sent to the 
84th Congress on March 16, 1955, by Attorney General Her- 
bert Brownell, Jr., containing a provision that the President 
terminate the Commission and Advisory Committee only 
“whenever he deems that their continuation is no longer 
necessary.” The bill as reported was amended to provide 
that the Commission have a 2\-year lifespan. As intro- 
duced in the 85th Congress on March 29, 1957, this legisla- 
tion contained an expiration date of December 31, 1959, 
once again a lifespan in excess of 2 years. The Senate and 
the House did not complete action on the bill until the close 
of the 2d session of the 85th Congress without a change hav- 
ing been made in the termination date of December 31, 1959, 
which had been inserted in the legislation at the time of its 
introduction. The bill became law on September 2, 1958. 
As a result the lifetime of the Commission has been shortened 
to the point where considerable doubt exists that the basic 
objectives of the act may be accomplished. 

Since passage of the act the Commission members have 
been appointed, organization meetings held, a Chairman 
selected, a Director appointed, and a proposed list of Ad- 
visory Committee members prepared. At this time discus- 
sion by Commission members of a proposed program makes 
it possible to render a more informed estimate of the time 
required in its execution and the appropriations necessary 
in order for the Commission to operate properly. 

A complete reform of international practice and procedure 
in the three topics mentioned in the act establishing the 
Commission would require an indeterminate period. ‘Such 
a program might include the drafting and negotiation of 
procedural treaties with the common law jurisdictions of 
the British Commonwealth countries, with the civil law 
countries of Europe, with those of Latin America, and with 
the principal countries of Asia and Africa—perhaps 70 in 
all—many of which are federal states with procedurally au- 
tonomous political subdivisions such as the cantons of Swit- 
zerland, the provinces of Canada, and the states of Mexico 
and Argentina. 

The Commission, however, has adopted the view that it 
undertake a more limited program, one whose usefulness and 
value in furthering the objectives of the Congress would be 
unquestioned and one which would afford measurable results 
within the period of the requested extension. For this 
reason the Commission favors undertaking a study and 
examination of certain major problem areas. These are: 
(1) Compiling the information and materials on the subject 
of international judicial assistance which are available in 
Government sources at the present time, (2) recording what 
the past experience in the subject area of the Commission has 
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been, (3) ascertaining the difficulties which American lawyers 
encounter today, (4) surveying our own court rules and deter- 
mining to what extent uniform State laws are needed, 
(5) communicating with counterpart groups in civil law coun- 
tries in order to ascertain the reforms which they desire, 
(6) communicating with such civil lawyers in order to 
discover how the reforms in foreign procedures desired by 
American jurists might best be accomplished, and (7) 
attempting to secure approval of any agreed-upon changes 
within our own Nation. 

It is believed that this program is both practical and 
attainable. However, its successful execution requires a 
time period in excess of the December 31, 1959, expiration 
date set forth in the act as it now stands. The Commission 
faces problems which by their nature are time consuming in 
their solution. 

While information on Federal and State procedure was 
readily available to such groups as drafted the Rules of 
Civil and Criminal Procedure, the Commission will have to 
collect and build from the beginning a library of information 
on both American and foreign international practice and 
procedure. None now exists. There are no treatises or 
other published sources available as to American practice 
which are not obsolete or fragmentary. Public information 
on the law and practice of civil law countries in international 
matters in dealings with our State and Federal courts is 
almost nonexistent or inaccessible. 


The Commission will have to obtain necessary information 
on foreign law and practice by inquiry to foreign govern- 
ments and ae sources. Effective execution of the 


” 


program of the Commission of necessity depends to a large 
extent on the cooperation it receives from bar associations 
both here and abroad, domestic and foreign attorneys and 
judges, and Government agencies. Thus it can be seen that 
the substantial time elements involved in the program of the 
Commission are not entirely within its control. 

The members of the Commission, after extended discussion 
and consideration of the task at hand and the objectives of 
the Congress in the enactment of this legislation, are of the 
view that the life of the Commission must be extended now 
for 1 year in order that the program undertaken may be suc- 
cessfully executed within reasonable time limitations. 

The $75,000 authorized as an appropriation for the initial 
life of the Commission will provide for the hiring of a Director 
and a staff as provided for in the act. The remainder of the 
funds must be allocated to defray expenses of meetings of the 
Commission, meetings of the Advisory Committee, per diem 
reimbursement for translators and civil law legal consultants, 
and foreign travel expenditures. At best this is a modest 
sum in view of the large research task involved. It is, there- 
fore, essential that an additional appropriation of $75,000 
should be made to provide for the expenses of the Commission 
during the period of its extension. 
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The committee agrees that the purposed extension of the life of the 
Commission and Advisory Committee on International Rules of 
Judicial Procedure is well justified and therefore recommends that 
the bill H.R. 8461 be enacted. 


CHANGES IN EXISTING LAW 


In compliance with paragraph 2 of clause 3 of rule XIII of the Rules 
of the House of Representatives, changes in existing law made by the 
bill are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


SECTION 7 oF THE ACT OF SEPTEMBER 2, 1958 


Sec. 7. (a) For administrative purposes only, the Commission and 
the Advisory Committee shall be attached to the Department of 
Justice. 

(b) The Commission shall render to the President annual reports for 
transmission to the Congress. 

The Commission shall submit its final report and the Commission 
and the Advisory Committee shall terminate [and wind up their 
affairs prior to December 31, 1959.] prior to December 31, 1961. 


O 








86TH CONGRESS HOUSE OF REPRESENTATIVES REPORT 
1st Session 


No. 802 


AMENDING SECTION 315 OF THE COMMUNICATIONS 
ACT OF 1934 


Avuaust 6, 1959.—Referred to the House Calendar and ordered to be printed 


Mr. Harris, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany H.R. 7985] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (H.R. 7985) to amend the Communications Act 
of 1934 with respect to facilities for candidates for public office, having 
considered the same, report favorably thereon with an amendment 
and recommend that the bill, as amended, do pass. 

The amendment, which is shown in the reported bill in linetype 
and italic type, is explained below. 


PURPOSE OF LEGISLATION 


The purpose of the bill, as amended by the committee, is to exempt 
from the “equal-time” requirement of section 315 of the Communica- 
tions Act of 1934 any appearance by a legally qualified candidate on 
any bona fide newscast (including news interviews) or on any on-the- 
spot coverage of news events (including but not limited to political 
conventions and activities incidental thereto), provided the appearance 
of the candidate on such newscast, interview, or in connection with 
such coverage is incidental to the presentation of news. 


BACKGROUND OF LEGISLATION 


Section 315 of the Communications Act of 1934, as presently in 
fect, reads as follows: 


FACILITIES FOR CANDIDATES FOR PUBLIC OFFICE 


Sec. 315. (a) If any licensee shall permit any person who 
is a legally qualified candidate for any public office to use a 
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broadcasting station, he shall afford equal opportunities 
to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall 
have no power of censorship over the material broadcast 
under the provisions of this section. No obligation is hereby 
imposed upon any licensee to allow the use of its station by 
any such candidate. 

(b) The charges made for the use of any broadcasting 
station for any of the purposes set forth in this section shall 
not exceed the charges made for comparable use of such 
station for other purposes. 

(c) The Commission shall prescribe appropriate rules and 
regulations to carry out the provisions of this section. 


The bill, as amended by the committee, would add a new sentence 
at the end of subsection (a) of section 315, as follows: 


Appearance by a legally qualified candidate on any bona fide 
newscast (including news interviews) or on any on-the-spot 
coverage of news events (including but not limited to political 
conventions and activities incidental thereto), where the 
appearance of the candidate on such newscast, interview, or 
in connection with such coverage is incidental to the pres- 
entation of news, shall not be deemed to be use of a broad- 
casting station within the meaning of this subsection. 


The background of this legislation is as follows: 


On June 15, 1959, the Federal Communications Commission adopted 
an “interpretive opinion” in the so-called Lar Daly case, with two of 
the seven Commissioners dissenting and one Commissioner dissenting 
in part. In its opinion the Commission denied a petition for re- 
consideration of the Commission’s earlier interpretation, adopted in 
that case on February 19, 1959, to the effect that the appearance by a 
legally qualified candidate in the course of a newscast must be con- 
sidered use of a broadcasting station within the meaning of section 
315, and that other legally qualified candidates for the same office 
must therefore be granted equal time. 

While the Commission, in its opinion, admitted that the legislative 
history of section 315 was “‘barren of specific mention of the problem 
involved here” (par. 48), the majority nevertheless held that— 


there is no legal basis for exempting appearances by candi- 
dates on newscasts from section 315, irrespective of whether 
the appearance was initiated by the candidate or not (par. 55). 


The Commission blamed “the unconditional nature of the language 
of section 315 which we are not at liberty to ignore” for what may 
seem a “harsh and unduly rigid” holding in the Lar Daly case. It 
referred to the language of section 315 as an “unequivocal mandate,” 
and took the position that if its holding in the Zar Daly case has the 
effect of restricting radio and television licensees in their treatment of 
political campaign affairs the remedy lies with Congress rather than 
with the Commission (par. 55). 

For 32 years prior to the Lar Daly case it had been assumed by 
broadcasters as well as political candidates that the equal-time re- 
quirement did not apply to the appearance of a candidate on a news- 
cast. This view was confirmed the Commission in the so-called 
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Blondy case (letter to Allen H. Blondy, dated February 6, 1957, 
14 R.R. 1199). In that case a station used as part of a newscast 
film clips showing a legally qualified candidate participating, as one 
of a group, in oflicial ceremonies; and the newsc aster, in commenting 
on the ceremonies, mentioned the candidate and others by name and 
described their participation. 

The Commission held in the Blondy case that the equal time 
requirement of section 315 did not apply because— 


the facts clearly showed that the candidate had in no way 
directly or indirectly initiated either filming or presentation 
of the event, and that the broadcast was nothing more than a 
routine newscast by the station in the exercise of its judgment 
as to newsworthy events (FCC Public Notice, ‘Use of 
Broadcasting Facilities by Candidates for Public Office,” 
Oct. 1, 1958, question and answer No. 12). 


Thus, the language of section 315 did not prevent the Commission 
in the Blondy case from reaching a result which, in the opinion of this 
committee, was a reasonable one; and it is worthy of note that the 
holding of the Commission in that case was a unanimous one. 

This prompts the question: What circumstances led a majority of 
the Commission 2 years after the blondy case to conclude that “the 
unconditional nature of the language of section 315’’ made it im- 
possible to reach an equally commonsense result in the Lar Daly case? 

The committee feels that the Lar Daly decision is inconsistent not 
only with the Blondy decision but also with some of the Commission’s 
own statements in the Lar Daly case. In the latter case, in the 
following statements, the majority stressed quite properly that if 
section 315 were construed to require qualitative as well as quantitative 


equality, the statute could not possibly be complied with: 


68. The Commission has never stated that the time 
afforded Mr. Daly must be on a news program. Our prior 
rulings belie the implied contention of petitioners that equal 
opportunities call for identical formats and time seg- 
ao 

* x * * * 

70. The impracticability of pure equality of opportunity 
does not leave as the only remaining alternative total aban- 
donment of any attempt to carry out the intent and purpose 
of section 315. On the contrary, there remains the logical 
application of the statute by way of substantial compliance 
with the intent and purpose of the Act. The intent and 
purpose of that section are fulfilled, we believe, when broad- 
cast facilities are made available under conditions which 
amount to the closest approximation to “equal opportuni- 
ie,” = %.* 


The committee agrees with the Commission that absolute and pure 
equality of opportunity is impossible of achievement. However, it is 
mystifying to the committee that in the Lar Daly case the Commission 
was capable of construing the language of section 315 in some respects 
so as to require no more than “substantial compliance with the intent 
and purposes of the act’’ but in other respects felt that the ‘“‘uncon- 
ditional nature of the language of section 315” prevented it (in spite 


59015°—-59 H. Rept., 86-1, vol. 5 51 





a AMENDING SECTION 315 OF THE COMMUNICATIONS ACT 


of the considerations which guided the Commission in the unanimous 
decision in the Blondy cee) tee reaching a realistic and practical 
result in the public interest. 

Under these circumstances, the committee feels that the courts may 
well overrule the Commission’s decision in the Lar Daly case. The 
committee notes that a petition to review the Commission’s order has 
been filed in the U.S. Court of Appeals for the District of Columbia. 
Until a final judicial interpretation has been made in this case, how- 
ever, the Commission’s decision would continue to affect adversely 
and contrary to the public interest the treatment of political news by 
radio and television stations. 

Therefore, time is of the essence, and legislation should be enacted 
promptly exempting from the equal-time requirement of section 315 
the appearance by a legally qualified candidate on a bona fide news- 
cast. At the same time, the committee feels that there are certain 
problems of electronic news coverage, involving the operation of sec- 
tion 315, other than those dealt with in the Zar Daly case, which 
should be cleared up by the Congress in this legislation simultaneously 
with the clarification of section 315 with respect to newscasts. 


BALANCING PUBLIC POLICY CONSIDERATIONS 


It seems to the committee that the principle of substantial (as 
distinguished from absolute) equality of opportunity for qualified 
political candidates, with respect to appearances on radio and tele- 
vision broadcasts, is a sound principle bearing in mind (1) the impor- 
tance of radio and television in connection with our political processes 
and (2) the fact that broadcasting facilities, and particularly television 
broadcasting facilities, are limited in number and subject to Govern- 
ment licensing. Therefore, in the opinion of this committee, an out- 
right repeal of section 315 would not be in the public interest. 

However, the committee recognizes that there is another principle 
which is important to the proper functioning of our political processes, 
namely, that the public interest is served if the people of our country 
are well informed with respect to political events and public issues, 
particularly in order to make an informed choice among competing 
political candidates. 

Section 315, of course, does not apply to broadcasts which do not 
involve the appearance of political candidates, and broadcasters 
theoretically could avoid the equal-time requirement of section 315 
completely by not permitting personal appearances of candidates. 
That way, however, the medium loses its principal effectiveness and 
the losers are not necessarily the broadcasters or the candidates, but 
the American people. 

In order to use the potentialities of the broadcast media to the 
fullest, broadcasters must be given freedom to exercise their news 
judgment in permitting candidates to appear on newscasts. Not all 
competing candidates are involved in news events simultaneously, of 
course, and any requirement that all shall be shown might well result in 
virtually none being shown. 

Thus, it is necessary, in the public interest, to achieve a balance 
between substantial equality of opportunity of political candidates 
on the one hand, and the need, on the other hand, of broadcasters to 
be free from unreasonable restraints in the exercise of their news 
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judgment insofar as the appearance of political candidates is 
concerned. 

Admittedly the achievement of such a balance is not an easy task. 
However, in the opinion of the committee it is a necessary task. The 
difficulties which lie in the path of achieving such balance should not 
be magnified to an extent where either of these principles is lost sight of. 

The committee believes that such balance can be achieved, given 
the conscientious and intelligent efforts of broadcasters and the Com- 
mission. 

The committee amendment applies to newscasts (including news 
interviews) and on-the-spot news coverage of news events. While in 
the interest of an orderly presentation these two categories are dis- 
cussed separately in the following parts of the report, many considera- 
tions apply to both categories alike. This is true particularly with 
regard to the requirement that the appearance of the candidate must 
be incidental to the presentation of news. 


NEWSCASTS (INCLUDING NEWS INTERVIEWS) 


Under the bill as amended, an appearance by a candidate on “any 
bona fide newscast (including news interviews)” will be considered 
not to be “use” of a broadcasting station within the meaning of sec- 
tion 315 if such appearance is incidental to the presentation of news. 

The term “bona fide newscast (including news interviews)” is in- 
tended to refer only to such newscasts and interviews which are under 
the control of a broadcaster or a network. 

A bona fide newscast may be either a regularly scheduled newscast 
or a special newscast in the case of particular and sudden news events. 

The Commission stated in the Lar Daly decision that “usually 
newscasts are of relatively short duration and the amount of time 
devoted to any one individual is relatively short” (par. 67). How- 
ever, in the bill as amended the term “bona fide newscast (including 
news interviews)’ is intended to include newscasts and news inter- 
views of varying durations. 

It will be noted that the committee inserted the words “including 
news interviews” following the word “newscast.’”’ This was done to 
make clear that the appearance of a candidate in a news interview 
shall not require the granting of equal time to competing candidates 
if such interview is part of a bona fide newscast and if such appear- 
ance is incidental to the presentation of news. 

The phrase “incidental to the presentation of news” was used by 
the committee in order to summarize in as few words as possible a 
number of factors which, in the opinion of the committee, require 
consideration. These factors include the following: 

The appearance of the candidate on the newscast (including news 
interviews) must have been determined not by the candidate but by 
the broadcaster—the licensee in the case of a newscast controlled by 
& station or the network in the case of a newscast controlled by a 
network. 

The determination must have been made by the broadcaster in 
the exercise of his bona fide news judgment. In other words, the 
appearance of the candidate must have been decided upon by the 
broadcaster for the purpose of aiding bona fide news coverage rather 
than for the purpose of advancing the political fortunes of the candi- 





6 AMENDING SECTION 315 OF THE COMMUNICATIONS ACT 


date. The length of time of the candidate’s appearance must not be 
disproportionate considering the length of the newcast and the 
significance of the news event. 

It is natural that during campaign periods political candidates 
will do their best to see to it that incidents in their campaigns, 
including speeches, are news and thus are covered by all important 
news media. However, as a matter of principle, it is not the in- 
tention of the committee that staged incidents or stump speeches be 
considered “‘news” within the context of this legislation. 

Most “events” in the course of a campaign are likely to have been 
staged by the candidate, and the appearance of the candidate in con- 
nection with such events must be considered to be the principal purpose 
of the event rather than incidental thereto. Under such circum- 
stances, the appearance of a candidate on a newscast which covers 
such a staged event must be considered “‘use of a broadcasting station” 
within the meaning of section 315, thus requiring the granting of equal 
time to opposing candidates. 

It is the intention of the committee that in order not to be con- 
sidered use of a station, the event to be covered in a newscast must 
be news in and of itself, and the appearance of a candidate in con- 
nection with such event must not be the principal aspect of the event. 

The committee realizes that it must initially be left to the sound 
and sophisticated ‘news judgment” of broadcasters, acting in good 
faith, to distinguish between these two types of events. The com- 
mittee must necessarily assume that licensees of broadcasting stations 
who have come under the scrutiny of the Federal Communications 
Commission in connection with their applications and renewal appli- 
cations for licenses can be expected to meet the test of responsibility 
in terms both of professional competence and integrity. 


ON-THE-SPOT COVERAGE OF NEWS EVENTS 


Much of what has been said with respect to newscasts applies with 
even greater force to on-the-spot coverage of news events. Again, as 
in the case of newscasts, the problem is one of balancing the com- 
peting public interest considerations. 

Of course, as has been stated above, news events can be covered by 
radio and television without the appearance of political candidates. 
However, in that way a great deal of the effectiveness of electronic 
news coverage is lost. 

In the opinion of the committee it is possible, with conscientious 
effort by broadcasters and by the Commission, to achieve both fairness 
for political candidates and effectiveness of electronic news coverage. 

The on-the-spot coverage of political conventions and activities 
incidental thereto is one of the outstanding achievements of radio 
and television. To curtail the complete coverage of political conven- 
tions in the interest of absolute and pure equality of opportunity for 
political candidates would, in the opinion of the committee, not be in 
the public interest. 

In the case of on-the-spot coverage of political conventions and 
activities incidental thereto, the situation of the broadcasters with 
respect to the appearance of political candidates is different from the 
situation in the case of newscasts and news interviews. The broad- 
caster determines in the exercise of his news judgment whether or 





AMENDING SECTION 315 OF THE COMMUNICATIONS ACT 7 


not a candidate shall appear on a newscast or a news interview. 
However, in the case of political conventions the respective political 
parties s largely control whether, in what capacity, and to what extent 
a particular political candidate shall participate in the convention; 
and the broadcaster exercises his news. judgment primarily with 
respect to whether or not he will provide on-the-spot coverage of a 
particular political convention, and, if so, what parts of the convention 
activities he will cover. 

Even in the coverage of conventions there exist opportunities fof 
rank favoritism and discrimination in the selection of the activities 
to be covered; and, as in the case of newscasts, it is imperative that 
broadcasters and the Commission make every effort to protect 
vandidates from manifestly unfair selective coverage. 

In the case of on-the-spot coverage of news events other than con- 
ventions, the selection of the event to be covered and the determina- 
tion of the parts of the event to be broadcast largely determines which 
candidate will appear on radio or television, in what capacity and to 
what extent. The opportunities for favoritism and discrimination are 
many and may be important to the political fortunes of the candidates 
involved. The principal test, just as in the case of newscasts, is 
whether the appearance of a candidate is incidental to the on-the- -spot 
coverage of a news event or whether it is for the purpose of advancing 
the candidacy of a candidate. 

Since the appearance of the candidate in the course of an on-the- 
spot coverage of a news event may be a great deal longer in time than 
in the case of a newscast, the task of balancing the two principles in 
fairness to the candidates and tha public becomes even more difficult. 
Therefore, both the broadcasters and the Commission will have to 
exert a great deal of sustained conscientious and intelligent effort to 
arrive at balanced decisions in the case of on-the-spot coverage of 
news events. To recapitulate in part, the factors to be considered, 
among others, are the importance of the news event, the length and 
prominence of the appearance of the candidate, and the special 
national, regional, statewide or local significance w hich such appear- 
ance may have to the candidate and his political fortunes. 


WHO ARE LEGALLY QUALIFIED CANDIDATES? 


Both the present section 315 of the act and the amendment to that 
section proposed by this bill refer to ‘legally qualified candidates.”’ 
The Commission has adopted regulations, and from time to time 
has issued interpretive opinions, as to what constitutes ‘‘a legally 
qualified candidate’ under section 315. Currently, these are as 
follows: ? 
* * x * * 


Broadcasts by candidates for public office—(a) Definitions: 
A “legally qualified candidate’ means any person who has 
ublicly announced that he is a candidate for nomination 
y a convention of a political party or for nomination or 
election in a primary, special, or general election, municipal, 
county, state or national, and who meets the qualifications 

1 Taken from the Commission’s public notice entitled ‘‘Use of Broadcast Facilities by Candidates for 


Public Office’ (FCC58-936, Public Notice 63585, dated Oct. 1, 1958), which is set forth in full in an appen- 
dix to this report. 
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rescribed by the applicable laws to hold the office for which 
hei is a candidate, so that he may be voted for by the elector- 
ate directly or by means of delegates or electors, and who 
(1) Has qualified for a place on the ballot or 
(2) Is eligible under the applicable law to be voted 
for by sticker, by writing in fis name on the ballot, or 
other method, and 
(i) Has been duly nominated by a political 
party which is commonly known and regarded as 
such, or 
(ii) Makes a substantial showing that he is a 
bona fide candidate for nomination or office, as the 
case may be. 
+ * + + * 


I vs Who is a legally qualified candidate? 


3. Q. How can a station know which candidates are 
‘egslly qualified?” 

A. The determination as to who is a legally qualified 
candidate for a particular public office within the meaning of 
section 315 and the Commission’s rules must be determined 
by reference to the law of the state in which the election is 
being held. In general, a candidate is legally qualified if he 
can be voted for in the state or district in which the election 
is being held, and, if elected, is eligible to serve in the office 
in question. 

14. Q. Need a candidate be on the ballot to be legally 
qualified? 

A. Not always. The term “legally qualified candidate” 
is not restricted to persons whose names appear on the 
printed ballot; the term may embrace persons not listed on 
the ballot if such persons are making a bona fide race for the 
office involved and the names of such persons, or their 
electors can, under applicable law, be written in by voters 
so as to result in their valid election. The Commission 
recognizes, however, that the mere fact that any name 
may be written in does not entitle all persons who may 
publicly announce themselves as candidates to demand 
time under section 315; broadcast stations may make 
suitable and reasonable requirements with respect to 
proof of the bona fide nature of any candidacy on the part 
of applicants for the use of facilities under section 315. 
(§§ 3.120, 3.290, 3.657; Socialist Labor Party, 7 R.R. 766; 
Columbia Broadcasting System, Inc., 7 R.R. 1189; Press 
Release of November 26, 1941 (Mimeo 55732).) 

15. Q. May a station deny a candidate ‘equal opportu- 
nities” because it believes that the candidate has no possi- 
bility of being elected or nominated? 

A. No. Section 315 does not permit any such subjective 
determination by the station with respect to a candidate’s 
chances of nomination or election. (Columbia Broadcast- 
ing System, Inc., 7 R.R. 1189.) 

16. Q. May a person be considered t2 be a legally qualified 
candidate where he has made only a public announcement 
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of his candidacy and has not yet filed the required forms or 
paid the required fees for securing a place on the ballot in 
either the primary or general elections? 

A. The answer depends on applicable state law. In some 
states persons may be voted for by electorate whether or 
not they have gone through the procedures required for 
getting their names placed on the ballot itself. In such a 
state, the announcement of a person’s candidacy—if de- 
termined to be bona fide—is colene to bring him within 
the purview of section 315. In other states, however, candi- 
dates may not be “legally qualified” until they have fulfilled 
certain prescribed procedures. The applicable state laws 
and the particular facts surrounding the announcement of 
the candidacy are determinatives. (Letter to Senator 
Earle C. Clements, dated February 2, 1954.) 

17. Q. Must a station make time available upon demand 
to a candidate of the Communist Party, or a candidate who 
is a member of the Communist Party, if it has afforded time 
to that candidate’s opponents for the office in question? 

A. If the person involved is a legally qualified candidate 
for the office he is seeking, section 315 requires that “equal 
opportunities” be afforded him. It will be recognized that 
who is a legally qualified candidate is dependent upon federal, 
state, and local law pertaining to the elective process and is 
not based upon provision of the Communications Act or 
the rules of the Commission. 

The question of the specific applicability of these princi- 
ples, in the light of the enactment of the Communist Con- 
trol Act of 1954, to candidates of the Communist Party or 
who are members of the Communist Party has not yet been 
determined. 

18. Q. When is a person a legally qualified candidate for 
nomination as the candidate of a party for President or 
Vice President of the United States? 

A. In view of the fact that a person may be nominated 
for these offices by the conventions of his party without 
having appeared on the ballot of any state having presi- 
dential primary elections, or having any pledged votes 
prior to the convention, or even announcing his willingness 
to be a candidate, no fixed rule can be promulgated in 
answer to this question. Whether a person so claiming is 
in fact a bona fide candidate will depend on the particular 
facts of each situation, including consideration of what 
efforts, if any, he has taken to secure delegates or preferential 
votes in state primaries. It cannot, however, turn on the 
licensee’s evaluation of the claimant’s chances for success. 
(Letter of May 28, 1952 to Julius F. Brauner.) 

19. Q. Has a claimant under section 315 sufficiently es- 
tablished his legal qualifications when the facts show that 
after qualifying for a place on the ballot for a particular 
office in the primary, he notified state officials of his with- 
drawal therefrom and then later claimed he had not really 
intended to withdraw, and where the facts further indicated 
that he was supporting another candidate for the same office 
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and was seeking the nomination for an office other than the 
one for which he claimed to be qualified? 

A. No. Where a question is raised concerning a claimant’s 
legal qualification, it is incumbent on him to prove that he 
is in fact legally qualified. The facts here did not constitute 
an unequivocal showing of legal qualification. (Letter to 
Lar Daly, dated April ‘i, 1956; letter to American Vege- 
tarian Party, dated Nov ember 6, 1956.) 

20. Q. If a candidate establishes his legal qualifications 
only after the date of nomination or election for the office for 
which he was contending, is he entitled to equal opportunities 
which would have been available had he timely qualified? 

A. No, for once the date of nomination or election for an 
office has passed, it cannot be said that one who failed timely 
to qualify therefor is still a “candidate.” The holding of the 
primary or general election terminates the possibility of af- 
fording “equal opportunities”, thus mooting the question 
of what rights the claimant might have been entitled to under 
section 315 before the election. (Letter to Socialist Workers’ 
Party, dated December 13, 1956; letter to Lar Daly, 14 R.R. 
713, appeal sub. nom. Daly v. U.S., Case No. 11,946 (C.A. 
7th Cir.) dismissed as moot Mar. 7, 1957; cert. den. 355 U.S. 
826.) 

21. Q. Under the circumstances stated in the preceding 
question, is any post-election remedy available to the 
candidate, before the Commission, under section 315? 

A. None, insofar as a candidate may desire retroactive 

“equal opportunities.” But this is not to suggest that a 
station can avoid its statutory obligation under section 315 
by waiting until an election has been held and only then 
disposing of demands for “equal opportunities.” Idem. 

22. Q. When a state Attorney General or other appro- 
priate state official having jurisdiction to decide a candi- 
date’s legal qualification has ruled that a candidate is not 
legally qualified under local election laws, can a licensee be 

required to afford such “candidate” ‘equal opportunities” 
under section 315? 

A. In such instances, the ruling of the state Attorney 
General or other official will prevail, absent a judicial deter- 
mination. (Telegram to Ralph Muncy, November 5, 1954; 
letter to Socialist Workers’ Party, dated November 23, 
1956.) 

V. When are candidates opposing candidates? 

23. Q. What public offices are included within the 
meaning of section 315? 

A. Under the Commission’s rules, section 315 is applicable 
to both primary and general elections, and public offices 
include all offices filled by special or general election on a 
municipal, county, state or national level as well as the 
nomination by any recognized party of a candidate for such 
an office. 

24. Q. May the station under section 315 make time avail- 
able to all candidates for one oflice and refuse all candidates 
for another office? 
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A. Yes. The “equal opportunities” requirement of sec- 
tion 315 is limited to all legally qualified candidates for the 
same Office. 

25. Q. If the station makes time available to candidates 
seeking the nomination of one party for a particular office, 
does section 315 require that it make equal time available to 
the candidates seeking the nomination of other parties for 
the same office? 

A. No, the Commission has held that while both primary 
elections or nominating conventions and general elections are 
comprehended within the terms of section 315, the primary 
elections or conventions held by one party are to be con- 
sidered separately from the primary elections or conventions 
of other parties, and, therefore, insofar as section 315 is con- 
cerned, ‘equal opportunities” need only be afforded legally 
qualified candidates for nomination for the same office at the 
same party’s primary or nominating convention. (KWFT, 
Inc., 4 R.R. 885; Letter to Arnold Petersen, 11 R.R. 234; 
Letter to WCDL, April 3, 1953.) 

26. Q. If the station makes time available to all candi- 
dates of one party for nomination for a particular office, 
including the successful candidate, may candidates of other 
parties in the general election demand an equal amount of 
time under section 315? 

A. No. For the reason given above. (KWIT, Inc., 
4 R.R. 885.) 


* * * 
COMMISSION REGULATIONS AND INTERPRETATIONS 


The authority and duty of the Federal Communications Com- 
mission to prescribe appropriate rules and regulations to carry out 
section 315, provided for by subsection (c) thereof, will of course 
apply for the purposes of carrying out the provisions of section 315(a) 
as modified by this legislation. 

The full text of the Commission’s regulations and interpretations 
under section 315, contained in the Commission’s public notice. en- 
titled ‘‘Use of Broadcast Facilities by Candidates for Public Office,” 
is set forth in the appendix of this report. 


COMPLIANCE WITH SECTION 315 


A qualified candidate who claims that he is entitled to equal time, 
and who feels that his efforts to secure equal time have failed, may 
complain to the Commission with a view to obtaining a determination 
regarding his right to secure such equal time. This same procedure 
will continue to apply under section 315 as proposed to be amended 
by this legislation, and the committee expects the Commission to act 
on such complaints expeditiously. 

Aside from this remedy which is available to the individual at the 
time he feels that equal time is wrongfully denied him, the Com- 
mission should, on the occasion of the broadcaster’s application for 
license renewal, review the pattern of conduct engaged in by such 
broadcaster in connection with failures to grant requests for equal 
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time. The review of such conduct, among other factors, will deter- 
mine whether such broadcaster has publicly discharged his responsi- 
bility to conduct his broadcast operations in the public interest. 


CENSORSHIP 


The prohibition against censorship now contained in section 315(a) 
will not, of course, apply in situations exempted from that subsection 
by the provisions of this legislation. Correspondingly, the liability of 
the licensee for what goes over the air in such situations will be the 
same as in any other instance where the censorship prohibition of 
section 315(a) is inapplicable. 


CHANGES MADE IN THE INTRODUCED BILL BY THE COMMITTEE 
AMENDMENT 


The Subcommittee on Communications and Power of this com- 
mittee held hearings on a number of bills dealing with this subject 
on June 29, 30, and July 1, 1959. 

As introduced, the bill here being reported proposed to add a 
new sentence at the end of section 315(a) of the Communications 
Act of 1934, as follows: 


Appearance by a legally qualified candidate on any news, 
news interview, news documentary, on-the-spot coverage of 
newsworthy events, panel discussion, or similar type pro- 
gram where the format and production of the program and 
the participants therein are determined by the lncadeasting 
station, or by the network in the case of a network program, 
shall not be deemed to be use of a broadcasting station 
within the meaning of this subsection. 


The committee amendment struck out this sentence and inserted 
a substitute therefor, as follows: 


Appearance by a legally qualified candidate on any bona 
fide newscast (including news interviews) or on any on-the- 
spot coverage of news events (including but not limited to po- 
litical conventions and activities incidental thereto), where 
the appearance of the candidate on such newscast, inter- 
view, or in connection with such coverage is incidental to the 

resentation of news, shall not be deemed to be use of a 
roadcasting station within the meaning of this subsection. 


The designations “‘news documentary” and ‘‘panel discussion’ have 
been omitted from the reported bill as separate categories because it 
was felt that these terms are difficult to define, and without proper 
definition they might permit an unnecessarily broad exemption from 
the equal-time requirement. Some programs in these categories 
might go far beyond what is normally considered to be news. 

owever, elimination of the two separate categories “‘news docu- 
mentary” and “panel discussion” does not imply any intention on 
the part of the committee not to exempt from the provision of section 
315 an appearance on any such documentary or discussion which 
may fall either in the category of a “bona fide newscast” or in the 
category of ‘‘on-the-spot coverage of news events,”’ if the appearance 
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of the candidate on such program is incidental to the presentation of 
news. 

In the introduced bill the term “news interview” was used as a 
separate category. In the amended bill this term is used in juxtapo- 
sition with the term ‘‘bona fide newscast” by adding immediately 
after the latter term: ‘(including news interviews).” The commit- 
tee’s intention and purpose in eliminating news interviews as a separate 
category has been explained above in this report. 

In the amended bill a clause in parentheses is included to make it 
clear that the phrase ‘‘on-the-spot coverage of news events” includes 
political conventions and activities related thereto. This does not, 
in the view of the committee, add anything not covered by the intro- 
duced bill. 

The amended bill, in the interest of clarity of meaning, omits the 
broad and indefinite category embraced in the introduced bill by the 
words “or similar type program.” 

In the amended bill the words “news events” have been substituted 
for “newsworthy events.” It was felt that the language of the 
introduced bill in this regard was unnecessarily vague and might 
result in a greater weakening of the equal-time requirement than 
would be desirable. 

The committee amendment eliminates the words— 


where the format and production of the program and the 
participants therein are determined by the broadcasting 
station, or by the network in the case of a network program. 


In lieu of this limiting requirement, the amended bill provides that 
appearances on the specified programs will be considered to be ex- 
empt from the ‘equal time” requirement only— 


where the appearance of the candidate on such newscast, 
interview, or in connection with such coverage is incidental 
to the presentation of news. 


The committee feels that this requirement is more appropriate. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION 
ON H.R. 7985 


H.R. 7985 proposes to amend section 315(a) of the Com- 
munications Act of 1934 by adding at the end thereof the 
following new provision: 

“* * * Anpearance by a legally qualified candidate on 
any news, news interview, news documentary, on-the-spot 
coverage of newsworthy events, panel discussions, or similar 
type program where the format and production of the pro- 
even and the participants therein are determined by the 

roadcasting station, or by the network in the case of a net- 
work program, shall not be deemed to be use of a broadcast- 
ing station within the meaning of this subsection.” 
he unconditional language of section 315 as it now reads 
does not exempt appearances by legally qualified candidates 
for public office from the equal opportunities requirement of 
of that section, where such candidates appear and partici- 
pate on the types of programs specified above. H.R. 7985 
would change this, with the result that upon its enactment, 
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a licensee would have discretion to determine which candi- 
dates for any given public office should be entitled to partici- 
pate in such programs without incurring an obligation to 
permit all candidates for that same office equal opportunity 
in the use of its broadcasting station. 

H.R. 7985 is one of several bills introduced in the present 
session of Congress for the purpose of rendering the present 
equal-time provisions of section 315 inapplicable to appear- 
ances by candidates on news programs. With the exception 
of deletion of the word “debate” and inclusion of the words 
‘on-the-spot coverage of newsworthy events,’? H.R. 7985 is 
identical to H.R. 6810 and S. 2306, 84th Congress, Ist session, 
companion bills on which the Commission previously com- 
mented and on which hearings were held before a House sub- 
committee of the Interstate and Foreign Commerce Com- 
mittee. In its comments on those earlier bills, the Commis- 
sion was opposed to their enactment, principally for the 
reason that it appeared that any benefits which would be 
derived therefrom would have raised serious legal and admin- 
istrative problems that might jeopardize the rights of political 
candidates to receive equal treatment in the use of radio and 
television facilities. 

The Commission recognizes, of course, that the present 
unconditional requirement of equal opportunities called for 
by section 315(a) does in some cases constitute a deterrent 
to stations permitting the use of their facilities by legally 
qualified candidates for public office. We further recognize 
that in applying the statutory mandate of that section, serious 
questions of construction arise with respect to how far Con- 
gress intended the equal opportunities requirement should 
apply to the use of station facilities by candidates for public 
office. These problems have become especially acute in re- 
cent years, with the ever-increasingly important role tele- 
vision plays in political campaigns and with the evolution 
over the years of program formats which Congress may not 
have contemplated when it enacted section 18 of the Radio 
Act of 1927, which in 1934 was reenacted in substantially 
unaltered form as section 315 of the Communications Act of 
1934. In the main, the more vexatious problems have cen- 
tered about the question of whether “nonpolitical’”’ uses by a 
candidate fall within the purview of section 315, and, most 
recently, whether appearances by a candidate on newscasts 
constitute a section 315 use. 

Whether or not candidates’ appearances on or participa- 
tion in programs specified in this bill should be excepted from 
the equal-time feature of section 315 involves a fundamental 
matter of legislative policy for the judgment of Congress. 

But in reappraising the present standards of section 315 to 
determine whether those standards should be relaxed with 
respect to appearances on such programs, there are several 
factors which we feel Congress should take into considera- 
tion. Most obvious of these is the argument that in most 
cases, exposure of a candidate on radio or television can be 
extremely valuable to a candidate’s prospects of success. 
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Similarly, it has been argued that denial of equal opportunity 
in the use of a station after one’s opponents have been ex- 
posed on such a station would place a candidate at a disad- 
vantage. And it has been said that this is especially true of 
television, because of its ability to reach widespread audi- 
ences and to create an illusion of intimate presence by placing 
the candidate, as it were, in the home of the viewer. 

Apparently in recognition of the value of broadcasting to 
political candidates, Congress determined in enacting sec- 
tion 18 of the Radio Act, the predecessor to section 315, that 
the appropriate standard of fairness was one which required 
a station to treat all candidates for the same office on equal 
terms. This measure of fairness called for by the present 
standard of equal opportunities prevents a licensee from 
exercising its discretion in determining which candidates 
represent sufficiently important political views to merit the 
use of a broadcast station. Thus, if a station permits one 
candidate for any given office to use its facilities, it is pres- 
ently legally disabled from denying the use of its station on 
equal terms to other candidates for that office. Further- 
more, over the years, in applying section 315 to new fact 
situations, the Commission has considered that the only way 
of carrying out the unconditional congressional mandate that 
all candidates for the same office shall be treated equally in 
terms of affording access to a station facilities was by bring- 
ing under section 315 uses which, it has been argued, do not 
come within the intent of that section. Specifically, we 
refer to our interpretations which hold that participation by 
a qualified candidate in a forum or panel type ‘“‘news” pro- 
gram is a section 315 use, thus entitling opposing candidates 
for the same office to equal time. 

As we understand it, if H.R. 7985 were enacted, if would 
relax the present standards of section 315 to provide that 
irrespective of whether or not participation in such a program 
by one candidate enhanced his prospects of success, if would 
still be permissible to deny other candidates for that office 
the same opportunity in procuring exposure via radio or 
television. In other words, under the proposed standards, 
a station would not be required—as it must under the present 
wording of section 315(a)—to treat all candidates for the 
same office on the same terms when it came to appearances 
on programs of the type specified. Rather, a licensee would 
be free to exercise its discretion regarding which candidates 
should be allowed to appear and participate in such programs. 
Thus, while a licensee could not, consistently with its statu- 
tory obligation to program in the public interest, limit itself 
to permitting the dissemination of only those selected polit- 
ical viewpoints it found unobjectionable, it would be free to 
exercise a measure of judgment as to which candidates could 
participate in programs of the type specified. Presumably, 
in light of past objections of networks and licensees that the 
equal-time feature of section 315 restricts political broad- 
casting by compelling licensees to present minority candi- 
dates in whom the public is uninterested, a licensee could 
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exercise its discretion under the proposed exemption by 
limiting participation on such programs to candidates of the 
major political parties, or to “substantial” candidates who 
ae sufficient political stature to be of interest to the 
public. 

Whether or not the exemption proposed by H.R. 7985 
would be reasonable rests ultimately on the determination 
of Congress as to which competing public interest factor 
deserves to be favored here: the right of all candidates for 
the same office to be treated equally when it comes to the 
use of broadcast facilities, on the one hand, as against the 
right of the public to be assured of a program service which 
was not threatened by an imbalance of political programs, 
a result which can follow under the present standard of 
equality which requires that all candidates (no matter what 
their number) be treated the same. 

Whatever choice Congress makes, the Commission would 
like to point out that in the event H.R. 7985 becomes law, 
certain problems regarding the feasibility of administering 
the provisions thereof will almost certainly arise. For in- 
stance, in determining what sort of treatment would be fair 
under the proposed exemptions, the Commission will un- 
doubtedly be called upon to decide complaints of abuse of 
fair treatment by candidates of the major as well as minor 
parties. For example, we would be asked to determine if it 
was fair for a network or station— 

1. To show a local official who is a legally qualified 
candidate for his party’s nomination to Congress being 
interviewed by a news reporter wit. respect to a question 
of local interest, without affording equal opportunity to 
his primary opponent, who may be the incumbent Con- 
gressman ; 

2. Toshow an incumbent Congressman who is a candi- 
date for reelection participating in a news documentary 
relating to agricultural matters, and not give time to any 
of his opponents; 

3. To give time on one of the exempt types of pro- 
grams to a candidate for the congressional nomination of 
one party, and not give time to B, his opponent, for the 
same party’s nomination. 

Also, it should be noted that problems and complaints con- 
cerning censorship will also arise, since the effect of the pro- 
posal here would be to exempt the type of programs listed 
from the prohibition against censorship of political broad- 
casts as well as from the other provisions of section 315. 
Since the proposed exemption would give broadcasters the 
right to control the content of programs of the type specified, 
there would appear to be no basis for affording a licensee 
immunity because of any defamatory remarks which might 
be uttered by a participant in the course of such an exempted 
program. 

Adopted: July 1, 1959. 
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CHANGES IN EXISTING LAW PROPOSED BY THE INTRODUCED BILL 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Section 315 or tHe Feperat Communications Act 
FACILITIES FOR CANDIDATES FOR PUBLIC OFFICE 


Src. 315. (a) If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcasting station, 
he shall afford equal opportunities to all other such candidates for that 
office in the use of such broadcasting station: Provided, That such 
licensee shall have no power of censorship over the material broad- 
cast under the provisions of this section. No obligation is hereby im- 
posed upon any licensee to allow the use of its station by any such 
candidate. Appearance by a legally qualified candidate on any news, 
news interview, news documentary, on-the-spot coverage of newsworthy 
events, panel discussion, or similar type program where the format and 
production of the program and the participants therein are determined by 
the broadcasting station, or by the network in the case of a network pro- 
gram, shall not be deemed to be use of a broadcasting station within the 
meaning of this subsection. 

(b) The charges made for the use of any broadcasting station for 
any of the purposes set forth in this section shall not anol the charges 
made for comparable use of such station for other purposes. 

(c) The Commission shall prescribe appropriate rules and regula- 
tions to carry out the provisions of this section. 





SUPPLEMENTAL VIEWS OF HON. PETER F. MACK, Jr., 
AND HON. ROBERT W. HEMPHILL 


We concur with the objectives of H.R. 7985. However, it is our 
belief that the bill does not provide an adequate remedy for the situ- 
ation dealt with in the Lar Daly case. 

This case focused nationwide attention on section 315(a) of the 
Communications Act of 1934, and a segment of the broadcast industry 
used this case to promote the idea of abolishing the equal time rule 
in its entirety. This legislation is a result of the clamor which followed 
that decision. 

We do not desire to debate the wisdom of this decision, but it ap- 
pears to us that if the Commission had followed its earlier interpreta- 
tion oi section 315, it would have been justified in denying equal time 
to the perennial candidate, Lar Daly. In its public notice of October 
1, 1958, entitled “Use of Broadcasting Facilities by Candidates for 
Public Office,” the following question and answer is set forth: 


Q. When a station, as part of a newscast, uses film clips 
showing a legally qualified candidate participating as one of 
a group in official ceremonies, and the newscaster, in com- 
menting on the ceremonies, mentions the candidate and 
others by name and describes their participation, has there 
been a “use” under section 315? 

A. No. Since the facts clearly showed that the candidate 
had in no way directly or indirectly initiated either filming 
or presentation of the event, and that the broadcast was 
nothing more than a routine newscast by the station in the 
exercise of its judgment as to newsworthy events. (Letter 
to Allen Blondy, 14 R.R. 1199.) 

Since the Commission abandoned this commonsense approach 
in the Lar Daly decision, we feel there is great need for congressional 
clarification of section 315. 

The committee bill seeks to provide that clarification. However, 
in the opinion of the undersigned, the bill fails to provide an adequate 
remedy. 

In the opinion of the undersigned, the legislation, in order to provide 
an adequate remedy, should define, for the purposes of section 315, 
who is a “legally qualified candidate.” In any event, the equal-time 
provisions of section 315 should be applicable only to the appearance 
of political candidates 45 days preceding a primary election in the 
case of candidates in a primary election, and 90 days preceding a 
general election in the case of candidates in a general election. 


DEFINITION OF “LEGALLY QUALIFIED CANDIDATE” 


As set forth in the committee report, the Federal Communications 
Commission has issued rules and on several occasions has adopted 
interpretations in an attempt to define the term “legally qualified 
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candidate.” The difficulty of providing an adequate definition of 
that term has not been met by the Commission’s regulations and 
interpretations, nor has this situation been corrected in this legislation. 

We recognize that under the Constitution of the United States the 
States have the right to establish qualifications for candidates for 
public offices, for electors, and for voters. Any attempt by Congress 
to enter this field on a broad basis would meet with strong opposition. 

Under the commerce clause of the Constitution, Congress has not 
only the power but also the responsibility for regulating interstate 
and foreign commerce. Congress has exercised this jurisdiction in 
the case of interstate and foreign communications. Therefore, it 
seems to us to be in keeping with the exercise of this authority if Con- 
gress were to define, for the purposes of section 315 who is a “legally 
qualified candidate.” 


LIMITING THE EQUAL-TIME PROVISIONS 


In any event, we feel that the equal-time provision should be limited 
to the time period during which candidates are actively conducting 
their campaigns. In our opinion this period would be 45 days pre- 
ceding @ primary election, secondary primary and State conventions, 
and 90 days preceding a general election. 

This limitation, if adopted, would retain the principle of equal oppor- 
tunities for all qualified candidates laid down in section 315(a) and at 
the same time would eliminate much, if not all, of the confusion caused 
by the Lar Daly decision. On the other hand, this proposal, if 
adopted would not openly invite discrimination by broadcasters 
among political candidates in the use of communications facilities, 


licensed by the Federal Government. 

While we approve the objectives of H.R. 7985, we believe that the 
protection provided in section 315(a) for political candidates should 
be retained in the form suggested above. 


59015°—59 H. Rept., 86-1, vol. 5-532 





APPENDIX 


FreperaAL ComMMUNICATIONS COMMISSION 
WASHINGTON 25, D.C. 
FCC 58-936—Public Notice 63585, October 1, 1958 


Use or Broapcast Facrinities BY CANDIDATES FOR PuBLIC OFFICE 
(Revised) 


On September 8, 1954, the Commission issued a Public Notice 
(FCC 54-1155) entitled ‘‘Use of Broadcast Facilities by Candidates 
for Public Office.’ Experience has shown that this document has 
been of great assistance to candidates and broadcasters in understand- 
ing their rights and obligations under section 315 of the Communica- 
tions Act of 1934, as amended. Since the above date, many inter- 
pretations of section 315 and of its rules have been issued by the 
Commission. These interpretations have been reviewed carefully ; 
cumulative and repetitious rulings have not been reported while sig- 
nifieant rulings have been added to this document. At the same time, 
a small number of editorial and other revisions have been made with 
respect to some of the interpretations previously issued. 

The information contained herein does not purport to be a discus- 
sion of every problem that may arise in the political broadcast field. 
It is rather a codification of the determinations of the Commission 
with respect to the problems which have been presented to it and 

which appear likely to be involved in future campaigns. The purpose 
of this report is the clarification of licensee responsibility and course 
of action when situations discussed herein are encountered. In this 
way, resort to the Commission may be obviated in many instances, 
and time—which is of such importance in political campaigns—will 
be conserved. We do not mean to preclude inquiries to the Com- 
mission when there is a bona fide doubt as to a licensee’s obligations 
under section 315. But it is believed that the following discussion 
will, in many instances, remove the need for such inquiries and that 
licensees will be able to take the necessary prompt action in these 
cases involving election campaigns in accordance with the interpreta- 
tions and positions set forth below. 

It is to be emphasized that this discussion relates solely to obliga- 
tions of broadcast licensees under section 315 of the Communications 
Act and is not intended to treat with the wholly separate question of 
the treatment by broadcast licensees in the public interest of political 
or other controversial programs or discussions not falling within the 
specific provisions of that section. With respect to the responsibilities 
of broadcast stations for insuring fair and balanced presentation of 
programs not coming within section 315, but relating to important 
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public issues of a controversial nature including political broadcasts, 
licensees are referred to the Commission’s Report, “Editorializing by 
Broadcast Licensees” (Vol. 1, Part 3, R.R. 91-201) and the cases cited 
therein. In this respect it is particularly important that licensees 
recognize that the special obligations imposed upon them by the pro- 
visions of section 315 of the Communications Act with respect to 
certain types of political broadcasts do not in any way limit the ap- 
plicability of general public interest concepts of political broadcasts 
not falling within the provisions of section 315 of the Communica- 
tions Act. On the contrary, in view of the obvious importance of such 
programming to our system of representative government it is clear 
that these precepts, as set forth in the Report referred to above, are of 
particular applicability to such programming. 

We have adopted a question-and-answer format as an appropriate 
means of delineating the section 315 problems. Wherever possible,' 
references to Commission decisions or rulings are made so that the 
researcher may, if he desires, profit by the more thorough or expansive 
statement of the Commission’s position found in such decisions. 
Copies of rulings not otherwise available may be found in a “Political 
Broadcast” folder kept in the Commission’s Public Reference Room. 
Citations in “R.R.” refer to Pike and Fischer, Radio Regulations. 


I. The statute 

Section 315 of the Communications Act of 1934. as amended, pro- 
vides as follows: 

“Sec. 315. (a) If any licensee shall permit any person who 1s a 
legally qualified candidate for any public office to use a broadcasting 
station, he shall afford equal opportunities to all other such candi- 
dates for that office in the use of such broadcasting station: Provided, 
That such licensee shall have no power of censorship over the material 
broadcast under the provisions of this section. No obligation is hereby 
imposed upon any licensee to allow the use of its station by any such 
candidate. 

“(b) The charges made for the use of any broadcasting station for 
any of the purposes set forth in this section shall not exceed the charges 
made for comparable use of such station for other purposes. 

“(c) The Commission shall prescribe appropriate rules and regula- 
tions to carry out the provisions of this section.” 


II. The Commission’s rules and regulations with respect to political 
broadcasts 


The Commission’s rules and regulations with respect to political 
broadcasts coming within section 315 of the Communications Act are 
set forth in §§ 3.120 (AM), 3.290 (FM), 3.590 (Non-Commercial 
{ducational FM), and 3.657 (TV ), Secsiceblaly. These provisions 
are identical (except for elimination of any discussion of charges in 
§ 3.590 relating to non-commercial educational FM stations) and 
read as follows: 

“Broadcasts by candidates for public office—(a) Definitions: A legally 
qualified candidate’ means any person who has publicly announced 
that he is a candidate for nomination by a convention of a political 
1A few of the questions taken up within have been presented to the Commission informally—that is, 
through telephone conversations or conferences with station representatives. They are set out in this 


Report because of the likelihood of their recurrence and the fact that no extended Commission discussion 
is necessary to dispose of them; the answer in each case is clear from the language of section 315. 
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party or for nomination or election in a primary, special, or general 
election, municipal, county, state or national, and who meets the 
qualifications prescribed by the applicable laws to hold the office for 
which he is a candidate, so that he may be voted for by the electorate 
directly or by means of delegates or electors, and who 
‘“(1) Has qualified for a place on the ballot or 
“(2) Is eligible under the applicable law to be voted for by 
sticker, by writing in his name on the ballot, or other method, and 
“) Has been duly nominated by a political party which 
is commonly known and regarded as such, or 
“(ii) Makes a substantial showing that he is a bona fide 
candidate for nomination or office, as the case may be. 

“(b) General requirements. No station licensee is required to per- 
mit the use of its facilities by any legally qualified candidate for 
public office, but if any licensee shall permit any such candidate to 
use its facilities, it shall afford equal opportunities to all such other 
candidates for that office to use such facilities: provided, that such 
licensee shall have no power of censorship over the material broadcast 
by any such candidate. 

“(c) Rates and practices. (1) The rates, if any, charged all such 
candidates for the same office shall be uniform and shall not be re- 
bated by any means direct or indirect. A candidate shall, in each 
case, be charged no more than the rate the station would charge if 
the candidate were a commercial advertiser whose advertising was 
directed to promoting its business within the same area as that en- 
compassed by the particular office for which such person is a candi- 
date. All discount privileges otherwise offered by a station to com- 
mercial advertisers shall be available upon equal terms to all candidates 
for public office. 

(2) In making time available to candidates for public office no 
licensee shall make any discrimination between candidates in charges, 
practices, regulations, facilities, or services for or in connection with 
the service rendered pursuant to this part, or make or give any pref- 
erence to any candidate for public office or subject any such candidate 
to any prejudice or disadvantage; nor shall any licensee make any 
contract or other agreement which shall have the effect of permit- 
ting any legally qualified candidate for any public office to broadcast 
to the exclusion of other legally qualified candidates for the same 
public office. 

“(d) Records; inspection. Every licensee shall keep and permit 
public inspection of a complete record of all requests for broadcast 
time made by or on behalf of candidates for public office, together 
with an appropriate notation showing the disposition made by the 
licensee of such requests, and the charges made, if any, if request is 
granted. Such records shall be retained for a period of two years. 

“(e) A request for equal opportunities must be submitted to the 
licensee within one week of the day on which the prior use occurred. 
(This subsection was added by the Commission on July 29, 1959, and 
will become effective August 10, 1959.) 

“(f) A candidate requesting such equal opportunities of the licen- 
see, or complaining of noncompliance to the Commission shall have 
the burden of proving that he and his opponent are legally qualified 
candidates for the same public office. (This subsection was added 
by the Commission on July 29, 1959, and will become effective 
August 10, 1959.)” 
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In addition, the attention of licensees is directed to the provisions 
of §§ 3.119(b), 3.289(b) and 3.654(b) which provide in identical 
language: 

“(b) In the case of any political program or any program involving 
the discussion of public controversial issues for which any rec ords, 
transcriptions, talent, scripts, or other material or services of any 
kind are furnished, either directly or indirectly, to a station as an 
inducement to the broadcasting of such program, an announcement 
shall be made both at the beginning and conclusion of such program on 
which such material or services are used that such records, transcrip- 
tions, talent, scripts, or other material or services have been furnished 
to such station in connection with the broadcasting of such program: 
provided, however, that only one such announcement need be made in 
the case of any such program of five minutes’ duration or less, which 
announcement may be made either at the beginning or the conclusion 
of the program.” 


III. Programs coming within section 315 

In general, any use of broadcast facilities by a legally qualified 
candidate for public office, imposes an obligation on licensees to 
afford “equal opportunities” to all other such candidates for the 
same office. 

“A. Types of uses. 

“1... a ao section 315 apply to one speaking for or on behalf of 
the candidate, as contrasted with the candidate himself? 

“A. No. The section applies only to legally qualified candidates. 
Candidate A has no legal right under section 315 to demand time 
where B, not a candidate, has spoken against A or in behalf of another 
candidate. (Feliz v. Westinghouse Radio Stations, 186 F. 2d 1, cert. 
den. 341 U.S. 909.) 

“2. Q. Does section 315 confer rights on a political party as such? 

“A. No. It applies in favor of legally qualified candidates for 
public office, and is not concerned with the rights of political parties, 
as such. (Letter to National Laugh Party, dated May 8, 1957.) 

“3. Q. Does section 315 require stations to afford ‘equal oppor- 
tunities’ in the use of their facilities in support of or in opposition to 
a public question to be voted on in an election? 

“A. No. Section 315 has no application to the discussion of political 
issues, as such, but is concerned with the use of broadcast stations by 
legally qualified candidates for public office. 

“B. What constitutes a ‘use’ of broadcast facilities entitling opposing 
candidates to ‘equal opportunities’? 

“4. Q. If ae qualified candidate secures air time but does 
not discuss matters directly related to his candidacy, is this a use of 
facilities under section 315? 

“A. Yes. Section 315 does not distinguish between the uses of 
broadcast time by a candidate, and the licensee is not authorized to 
pass on requests for time by opposing candidates on the basis of the 
licensee’s evaluation of whether the original use was or was not in 
aid of a candidacy. (WMCA, Inc., 7 R.R. 1132.) 

“5. Q. Must a broadcaster give equal time to a candidate whose 
opponent has broadcast in some other capacity than as a candidate? 

“A. Yes. For example, a weekly report of a Congressman to his 
constituents via radio or television is a broadcast by iy qualified 
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candidate for public office as soon as he becomes a candidate for 
reelection, and his opponent must be given ‘equal opportunities’ for 
time on the air. Any ‘use’ of a station by a candidate, in whatever 
capacity, entitles his opponent to ‘equal opportunities.’ (Station 
KNGS, 7 R.R. 1130.) 

“6. Q. If a candidate appears on a variety program for a very brief 
bow or statement, are his opponents entitled to ‘equal opportunities’ on 
the basis of this brief appearance? 

“A. Yes. All appearances of a candidate, no matter how brief or 
perfunctory, are a ‘use’ of a station’s facilities within section 315. 

“7, Q. If a candidate is accorded station time for a speech in con- 
nection with a ceremonial activity or other public service, is an oppos- 
ing candidate entitled to equal utilization of the station’s facilities? 

“A. Yes. Section 315 contains no exception with respect to broad- 
casts by legally qualified candidates carried ‘in the cilia interest’ or 
as a ‘public service.’ It follows that the station’s broadcast of the 
candidate’s speech was a ‘use’ of the facilities of the station by a 
legally qualified candidate giving rise to an obligation by the station 
under section 315 to afford ‘equal opportunities’ to other legally 

ualified candidates for the same office. (Letter to CBS (WBBM), 
ated October 31, 1952; Letter to KFI, dated October 31, 1952.) 

“8. Q. If a station arranges for a debate between the candidates of 
two parties, or presents the candidates of two parties in a press 
conference format or so-called forum program, is the station required 
to make equal time available to other candidates? 

“A. Yes. The appearance of candidates on the above types of 
programs constitutes a ‘use’ of the licensee’s facilities by legally 
qualified candidates and, therefore, other candidates for the same 
office are entitled to ‘equal opportunities.’ (Letter to Harold Oliver, 
dated October 31, 1952; Letter to Julius F. Brauner, dated October 
31, 1952.) 

“9. Q. Are acceptance speeches by successful candidates for nomi- 
nation for the candidacy t's particular party for a given office, a use 
by a legally qualified candidate for election to that office? 

“A. Yes. Where the successful candidate for nomination becomes 
legally qualified as a candidate for election as a result of the nomina- 
tion. (Progressive Party, 7 R.R. 1300.) 

“10. Q. Does section 315 apply to broadcasts by a legally qualified 
candidate where such broadcasts originate and are limited to a foreign 
station whose signals are received in the United States? 

“A. No. Section 315 applies only to stations licensed by the FCC. 
(Letter to Gregory Pillon, dated July 19, 1955.) 

“11. Q. If a station owner, or a station advertiser, or a person 
regularly employed as a station announcer were to make any appear- 
ances over a station after having qualified as a candidate for public 
office, would section 315 apply? 

“A. Yes. Such appearances of a candidate are a ‘use’ under section 
315. (Letters to KUGN, dated April 9, 1958; to KTTV, 14 R.R. 
1227; and to Kenneth Spengler, 14 R.R. 1226b, respectively.) 

“12. Q. When a station, as part of a newscast, uses film clips 
showing a legally qualified candidate participating as one of a group 
in official ceremonies and the newscaster, in commenting on the cere- 
monies, mentions the candidate and others by name and describes 
their participation, has there been a ‘use’ under section 315? 
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“A. No. Since the facts clearly showed that the candidate had in 
no way directly or indirectly initiated either filming or presentation 
of the event, and that the broadcast was nothing more than a routine 
newscast by the station in the exercise of its judgment as to news- 
worthy events. (Letter to Allen Blondy, 14 R.R. 1199.)” 


IV. Who is a legally qualified candidate? 


“13. Q. How can a station know which candidates are ‘legally 
qualified’? 

“A. The determination as to who is a legally qualified candidate 
for a particular public office within the meaning of section 315 and 
the Commission’s rules must be determined by reference to the law 
of the state in which the election is being held. In general, a candi- 
date is legally qualified if he can be voted for in the state or district 
in which the election is being held, and, if elected, is eligible to serve 
in the office in question. 

“14, Q. Need a candidate be on the ballot to be legally qualified? 

“A. Not always. The term ‘legally qualified candidate’ is not 
restricted to persons whose names appear on the printed ballot; the 
term may lace persons not listed on the ballot if such persons are 
making a bona fide race for the office involved and the names of such 
persons, or their electors can, under applicable law, be written in by 
voters so as to result in their valid election. The Commission recog- 
nizes, however, that the mere fact that any name may be written in 
does not entitle all persons who may publicly announce themselves as 
candidates to demand time under section 315; broadcast stations may 
make suitable and reasonable requirements with respect to proof of 
the bona fide nature of any candidacy on the part of applicants for 
the use of facilities under section 315. (§§ 3.120, 3.290, 3.657; 
Socialist Labor Party, 7 R.R. 766; Columbia Broadcasting System 
Inc., 7 R.R. 1189; Press Release of November 26, 1941 (Mimeo 
55732).) 

“15. Q. May a station deny a candidate ‘equal opportunities’ 
because it believes that the candidate has no possibility of being 
elected or nominated? 

“A. No. Section 315 does not permit any such subjective deter- 
mination by the station with respect to a candidate’s chances of 
nomination or election. (Columbia Broadcasting System, Inc., 7 
R.R. 1189.) 

“16. Q. May a person be considered to be a legally qualified 
candidate where he has made only a public announcement of his 
candidacy and has not yet filed the required forms or paid the re- 
quired fees for securing a place on the ballot in either the primary or 
general elections? 

“A. The answer depends on applicable state law. In some states 
persons may be voted for by electorate whether or not they have 
gone through the procedures required for getting their names placed 
on the ballot itself. In such a state, the announcement of a person’s 
candidacy—if determined to be bona fide—is sufficient to bring him 
within the purview of section 315. In other states, however, candi- 
dates may not be ‘legally qualified’ until they have fulfilled certain 
prescribed procedures. ‘The applicable state laws and the particular 
facts surrounding the announcement of the candidacy are determi- 
meee (Letter to Senator Earle C. Clements, dated February 2, 
1954.) 
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“17. Q. Must a station make time available upon demand to a 
candidate of the Communist Party, or a candidate who is a member 
of the Communist Party, if it has afforded time to that candidate’s 
opponents for the office in question? 

“‘A. If the person involved is a legally qualified candidate for the 
office he is seeking, section 315 requires that ‘equal opportunities’ be 
afforded him. It will be recognized that who is a legally qualified 
candidate is dependent upon federal, state, and local law pertaining 
to the elective process and is not based upon provision of the Com- 
munications Act or the rules of the Commission. 

“The question of the specific applicability of these principles, in the 
light of the enactment of the Communist Control Act of 1954, to 
candidates of the Communist Party or who are members of the Com- 
munist Party has not yet been determined. 

“18. Q. When is a person a legally qualified candidate for nomina- 
tion as the candidate of a party for President or Vice President of 
the United States? 

“A. In view of the fact that a person may be nominated for these 
offices by the conventions of his party without having appeared on 
the ballot of any state having presidential primary elections, or having 
any pledged votes prior to the convention, or even announcing his 
willingness to be a candidate, no fixed rule can be promulgated in 
answer to this question. Whether a person so claiming is in fact a 
bona fide candidate will depend on the particular facts of each situa- 
tion, including consideration of what efforts, if any, he has taken to 
secure delegates or preferential votes in state primaries. It cannot, 
however, turn on the licensee’s evaluation of the claimant’s chances 
for success. (Letter of May 28, 1952 to Julius F. Brauner.) 

‘19. Q. Has a claimant under section 315 sufficiently established his 
legal qualifications when the facts show that after qualifying for a 
place on the ballot for a particular office in the primary, he notified state 
officials of his withdrawal therefrom and then later claimed he had 
not really intended to withdraw, and where the facts further indicated 
that he was supporting another candidate for the same office and was 
seeking the nomination for an office other than the one for which he 
claimed to be qualified? 

“A. No. Where a question is raised concerning a claimant’s legal 
qualification, it is incumbent on him to prove that he is in fact legally 
qualified. The facts here did not constitute an unequivocal showing 
of legal qualification. (Letter to Lar Daly, dated April 11, 1956; 
letter to American Vegetarian Party, dated Socanbie 6, 1956.) 

“20. Q. If a candidate establishes his legal qualifications only after 
the date of nomination or election for the office for which he was 
contending, is he entitled to equal opportunities which would have 
been available had he timely qualified? 

“A. No, for once the date of nomination or election for an office 
has passed, it cannot be said that one who failed timely to qualify 
therefor is still a ‘candidate.’ The holding of the primary or general 
election terminates the possibility of affording ‘equal opportunities’, 
thus mooting the question of what rights the claimant might have 
been entitled to under section 315 before the election. (Letter to 
Socialist Workers’ Party, dated December 13, 1956; letter to Lar 
Daly, 14 R.R. 713, appeal sub. nom. Daly v. U.S., Case No. 11,946 
CA 7th Cir.) dismissed as moot Mar. 7, 1957; cert. den. 355 U.S. 
826. 
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“91. Q. Under the circumstances stated in the preceding question, 
is any post-election remedy available to the candidate, before the 
Commission, under section 315? 

“A. None, insofar as a candidate may desire retroactive ‘equal 
opportunities.’ But this is not to suggest that a station can avoid its 
statutory obligation under section 315 by waiting until an election 
has been held and only then disposing of demands for ‘equal oppor- 
tunities.’ Idem. 

“22. Q. When a state Attorney General or other appropriate state 
official having jurisdiction to decide a candidate’s legal qualification 
has ruled that a candidate is not legally qualified under local election 
laws, can a licensee be required to afford such ‘candidate’ ‘equal 
opportunities’ under section 315? 

“A. In such instances, the ruling of the state Attorney General or 
other official will prevail, absent a judicial determination. (Telegram 
to Ralph Muncy, November 5, 1954; letter to Socialist Workers’ 
Party, dated November 23, 1956.)” 


V. When are candidates opposing candidates? 

“23. Q. What public offices are included within the meaning of 
section 315? 

“A. Under the Commission’s rules, section 315 is applicable to both 
primary and general elections, and public offices include all offices 
filled by special or general election on a municipal, county, state or 
national level as well as the nomination by any recognized party of a 
candidate for such an office. 

“24. Q. May the station under section 315 make time available to 
all candidates for one office and refuse all candidates for another 
office? 

“A. Yes. The ‘equal opportunities’ requirement of section 315 is 
limited to all legally qualified candidates for the same office. 

“25. Q. If the station makes time available to candidates seeking 
the nomination of one party for a particular office, does section 315 
require that it makes equal time available to the candidates seeking 
the nomination of other parties for the same office? 

“A. No, the Commission has held that while both primary elec- 
tions or nominating conventions and general elections are compre- 
hended within the terms of section 315, the primary elections or con- 
ventions held by one party are to be considered separately from the 
primary elections or conventions of other parties, and, therefore, 
insofar as section 315 is concerned, ‘equal opportunities’ need only be 
afforded legally qualified candidates for nomination for the same office 
at the same party’s primary or nominating convention. (KWFT, 
Inc., 4 R.R. 885; Letter to Arnold Petersen, 11 R.R. 234; Letter to 
WCDL, April 3, 1953.) 

26. Q. If the station makes time available to all candidates of one 
party for nomination for a particular office, including the successful 
candidate, may candidates of other parties in the general election 
demand an equal amount of time under section 315? 

“A. No. For the reason given above, (KWFT, Inc., 4 R.R. 885.)” 


VI. What constitutes equal opportunities 


“27, Q. Generally speaking, what constitutes ‘equal opportuni- 
ties’? 
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“A. Under section 315 and §§ 3.120, 3.290, and 3,657 of the Com- 
mission’s rules, no licensee shall make any discrimination in charges, 
practices, regulations, facilities, or services rendered to candidates for 
a particular office. 

“28. Q. Is a licensee required or allowed to give time free to one 
candidate where it had sold time to an opposing candidate? 

“A. The licensee is not permitted to discriminate between the 
candidates in any way. With respect to any particular election it 
may adopt a policy of selling time, or of giving time to the candidates 
free of charge, or of giving them some time and selling them addi- 
tional time. But whatever policy it adopts it must treat all candi- 
dates for the same office alike with respect to the time they may 
secure free and that for which they must pay. 

“29. Q. Is a station’s obligation under section 315 met if it offers 
a candidate the same amount of time an opposing candidate has re- 
ceived, where the time of the day or week afforded the first candidate 
is superior to that offered his opponent? 

“A. No. The station in providing ‘equal opportunities’ must con- 
sider the desirability of the time segment allotted as well as its length. 
And while there is no requirement that a station afford candidate B 
exactly the same time of day on exactly the same day of the week as 
candidate A, the time segments offered must be comparable as to 
desirability. 

“30. Q. If candidate A has been afforded time during early morn- 
ing, noon and evening hours, does a station comply with section 315 
by offering candidate B time only during early morning and noon 
periods? 

“A. No. However, the requirements of comparable time do not 
require a station to make available exactly the same time periods, 
nor the periods requested by candidate B. (Letter to D. L. Grace, 
dated July 3, 1958.) 

“31. Q. Is it necessary for a station to advise a candidate or a 
political party that time has been sold to other candidates? 

“A. No. The law does not require that this be done. If a candi- 
date inquires, however, the facts must be given him. It should be 
noted here that a station is required to keep a public record of all re- 
quests for time by or on behalf of political candidates, together with 
a record of the disposition and the charges made, if any, for each 
broadcast. (§§ 3.120(d), 3.290(d), 3.657(d).) 

“32. Q. If a station offers free time to opposing candidates and one 
candidate declines to use the time given him, are other candidates for 
that office foreclosed from availing themselves of the offer? 

“A. No. The refusal of one candidate does not foreclose other 
candidates wishing to use the time offered. However, whether the 
candidate initially declining the offer could later avail himself of 
‘equal opportunities’ would depend on all the facts and circumstances. 
(Letter to Leonard Marks, 14 R.R. 65.) 

“33. Q. If one political candidate buys station facilities more 
heavily than another, is a station required to call a halt to such sales 
because of the resulting imbalance? 

“A. No. Section 315 requires only that all candidates be afforded 
‘equal opportunities’ to use the facilities of the station. (Letter to 
Mrs. M. R. Oliver, 11 R.R. 239.) 
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“34, Q. If the candidate has received free time for a period of time 
and subsequently a second candidate announces his candidacy, is 
the second candidate entitled to equal facilities retroactive to the date 
when the first candidate announced his candidacy? 

“A. Normally, yes. Once the station has made time available to 
one qualified candidate, its obligation to provide equal facilities to 
future candidates begins. A candidate cannot, however, delay his 
request for time and expect to use the ‘equal opportunities’ provision 
to force a station to turn over most of the last few pre-election days 
to him in order to ‘saturate’ pre-election broadcast time. (Letter to 
Congressman Hunter, dated May 28, 1952; Letter to Congressman 
Frelinghuysen, 11 R.R. 245.) 

35. Q. If a station has a policy of confining political broadcasts 
to sustaining time, but has so many requests for political time that it 
cannot handle them all within its sustaining schedule, may it refuse 
time to a candidate whose opponent has already been granted time, 
on the basis of its established policy of not cancelling commercial 
programs in favor of political broadcasts? 

“A. No. The station cannot rely upon its policy if the latter 
conflicts with the ‘equal opportunities’ requirement of section 315 
(Stephens Betg. Co., 3 R.R. 1.) 

“36. Q. If one candidate has been nominated by Parties A, B, and 
C, while a second candidate for the same office is nominated only by 
Party D, how should time be allocated as between the two candidates? 

“A. Section 315 has reference only to the use of facilities by persons 
who are candidates for public office and not to the political parties 
which may have nominated such candidates. Accordingly, if broad- 
cast tmie is made available for the use of a candidate for public office, 
the provisions of section 315 require that ‘equal opportunities’ be 
afforded each person who is a candidate for the same office, without 
regard to the number of nominations that any particular candidate 
may have. (Letter to Thomas W. Wilson, dated October 31, 1946.) 

“37. Q. If a station broadcasts a program sponsored by a com- 
mercial advertiser which includes one or more qualified candidates as 
speakers or guests, what are its obligations with respect to affording 
‘equal opportunities’ to other candidates for the same office? 

“A. If candidates are permitted to appear without cost to them- 
selves, on programs sponsored by commercial advertisers, opposing 
candidates are entitled to receive comparable time, also at no cost. 
(Letter to Senator Monroney, 11 R.R. 451.) 

“38. Q. Where a candidate for office in a state or local election 
appears on a national network program, is an opposing candidate for 
the same office entitled to equal facilities over stations which carried 
the original program and serve the area in which the election campaign 
is occurring? 

“A. Yes. Under such circumstances an opposing candidate would 
be entitled to time on such stations. (Letter to Senator Monroney, 
dated October 9, 1952.) 

“39. Q. Where a candidate appears on a particular program—such 
as a regular series of forum programs—are opposing candidates en- 
titled on demand to appear on the same program? 

“A. Not necessarily. The mechanics of the problem of ‘equal 
opportunities’ must be left to resolution of the parties. And while 
factors such as the size of the potential audience because of the appear- 
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ance of the first candidate on an established or popular program might 
very well be a matter for consideration by the parties, it cannot be 
said, in the abstract, that ‘equal opportunities’ could only be provided 
by giving opposing parties time on the same program. (Letter to 
Harold Oliver, dated October 31, 1952; Letter to Julius F. Brauner, 
dated October 31, 1952.) 

“40. Q. Where a station asks candidates A and B (opposing candi- 
dates in a primary election) to appear on a debate-type program, the 
format of which is determined by the station but with no restrictions 
as to what issues or matters might be discussed, and candidate A 
accepts the offer and appears on the gp and candidate B declines 
to appear on the program, is candidate B entitled to further ‘equal 
opportunities’ in the use of the station’s facilities within the meaning 
of section 315 of the act? If so, is any such obligation met by offering 
candidate B, prior to the primary, an opportunity to appear on a pro- 
gram of comparable format to that on which candidate A appeared, 
or is the station obligated to grant candidate B time equal to that used 
by candidate A on the program in question unrestricted as to format? 

“A. Since the station’s format was reasonable in structure and the 
station put no restrictions on what matters and issues might be dis- 
cussed by candidate B and others who appeared on the program in 
question, it offered candidate B ‘equal opportunities’ in the use of its 
facilities within the meaning of section 315 of the act. The station’s 
further offer to candidate B, prior to the primary, of its facilities on a 
‘comparable format’ was reasonable under the facts of the case, con- 
sistent with any continuing obligation to afford candidate B ‘equal 
opportunities’ in the use of the station which he may have had. (Let- 
ter to Congressman Bob Wilson, dated August 1, 1958.) 

“41. Q. In affording ‘equal opportunities’, may a station limit the 
use of its facilities solely to the use of a microphone? 

“A. A station must treat opposing candidates the same with 
respect to the use of its facilities and if it permits one candidate to use 
facilities over and beyond the microphone, it must permit a similar 
usage by other qualified candidates. (Letter to D. L. Grace, dated 
July 3, 1958.) 

“42. Q. Can a station contract, with the committee of a political 
party whereby it commits itself in advance of an election to furnish 
substantial blocks of time to the candidates of that party? 

“A. Neither section 315 nor the Commission’s rules prohibit a 
licensee from contracting with a party for reservation of time in ad- 
vance of an election. However, substantial questions as to a possible 
violation of section 315 would arise if the effect of such prior commit- 
ment were to disable a licensee from meeting its ‘equal opportunities’ 
obligations under section 315. (Letter to Congressman Karsten, 
dated Nov. 25, 1955.)” 

VII. What limitations can be put on the use of facilities by a candidate? 

“43. Q. May a station delete material in a broadcast under section 
315 because it believes the material contained therein is or may be 
libelous? 

“A. No. Any such action would entail censorship which is ex- 
eee a by section 315 of the Communications Act. (Port 

uron Betg. Co., 4 R.R. 1; WDSU Betg. Co., 7 R.R. 769.) 


“44. Q. If a legally qualified candidate broadcasts libelous or 
slanderous remarks, is the station liable therefor? 
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“A. In Port Huron Betg. Co., 4 R.R. 1. the Commission expressed 
an opinion that licensees not directly participating in the libel might 
be absolved from any liability they might otherwise incur under 
state law, because of the operation of section 315, which precludes 
them from preventing a candidate’s utterances. In two recent deci- 
sions, the courts have agreed with the Commission’s holding in the 
Port Huron case, holding that since a licensee could not censor a 
broadcast under section 315, Congress could not have intended to 
compel a station to broadcast libelous statements of a legally qualified 
candidate and at the same time subject itself to the risk of damage 
suits. (Farmers Eductional & Cooperative, Union of America v. 
WDAY, Inc.—N.D., 89 N. W. 2d 102 (Petition for cert. filed); Lamb v. 
Sutton.—Fed. Supp.—(D.C. Tenn., 1958.)) 

“45. Q. Does the same immunity apply in a case where the Chair- 
man of a political party’s campaign committee, not himself a candi- 
date, broadcasts a speech in support of a candidate? 

«A. No. Licensees ‘are, therefore, not entitled to assert the defense 
that they are not liable because the speeches could not have been 
censored without violating section 315 and that accordingly they 
were not at fault in permitting the speeches to be broadcast.’ (Feliz 
v. Westinghouse Radio Stations, 186 F. 2d 1, cert. den. 341 U.S. 909.) 

“46. Q. If a candidate secures time under section 315, must he 
talk about a subject directly related to his candidacy? 

“A. No. The candidate may use the time as he deems best. To 
deny a person time on the ground that he was not using it in further- 
ance of his candidacy wou ald be an exercise of censorship prohibited 
by section 315 (WMCA, Inc., 7 R.R. 1132). 

“47, Q. If a station makes time available to an office holder who 
is also a legally qualified candidate for re-election and the office holder 
limits his talks to non-partisan and informative material, may other 
legally qualified candidates who obtain time be limited to the same 
subjects or the same type of broadcast? 

“A. No. Other qualified candidates may use the facilities as they 
deem best in their own interest. (Letter to Congressman Allen Oakley 
Hunter, 11 R.R. 234.) 

“48. Q. May a station require an advance script of a candidate’s 
speech? 

“A. Yes, provided that the practice is uniformly applied to all 
candidates for the same office using the station’s facilities, and the 
station does not undertake to censor the candidate’s talk. (Letter to 
H. A. Rosenberg, Louisville, Ky., 11 R.R. 236.) 

“49. Q. May a station have a practice of requiring a candidate to 
record his proposed broadcast at his own expense? 

“A. Yes. Provided again that the procedures adopted are applied 
without discrimination as between candidates for the same office and 
no censorship is attempted. (Letter to H. A. Rosenberg, Louisville, 
Ky., 11 R.R. 236.)” 


VIIT. What rates can be charged candidates for programs under section 
315? 


“50. Q. May a station charge premium rates for political broad- 
casts? 

“A, No. Section 315, as amended, provides that the charges 
made for the use of a station by a candidate ‘shall not exceed the 
charges made for comparable use of such stations for other purposes.’ 
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“51. Q. Does the requirement that the charges to a candidate 
‘shall not exceed the charges for comparable use’ of a station for other 
purposes apply to political broadcasts by persons other than qualified 
candidates? 

“A. No. This requirement applies only to candidates for public 
office. Hence, a station may adopt whatever policy it desires for 
political broadcasts by organizations or persons who are not candidates 
for office, consistent with its obligation to operate in the public 
interest. (Letter to Congressman Diggs, Jr., dated March 16, 1955.) 

“52. Q. May a station with both ‘national’ and ‘local’ rates charge 
a candidate for local office its ‘national’ rate? 

“A. No. Under §§ 3.120, 3.290 and 3.657 of the Commission’s 
rules a station may not charge a candidate more than the rate the 
station would charge if the candidate were a commercial advertiser 
whose advertising was directed to promoting its business within the 
same area as that within which persons may vote for the particular 
office for which such person is a candidate. 

“53. Q. Considering the limited geographical area which a member 
of the House of Representatives serves, must candidates for the 
House be charged the ‘local’ instead of the ‘national’ rate? 

“A. This question cannot be answered categorically. To determine 
the maximum rates which could be charged under section 315, the 
Commission would have to know the criteria a station uses in classify- 
ing ‘local’ versus ‘national’ advertisers before it could determine what 
are ‘comparable charges.’ In making this determination, the Com- 
mission does not prescribe rates but merely requires equality of treat- 
ment as between 315 broadcasts and commercial advertising. (Letter 
to Congressman Simpson, dated Feb. 27, 1957.) 

“54. Q. Is a political candidate entitled to receive discounts? 

“A. Yes. Under §§ 3.120, 3.290 and 3.657 of the Commission’s 
rules political candidates are entitled to the same discounts that would 
be accorded persons other than candidates for public office under the 
conditions specified, as well as to such special discounts for programs 
coming within section 315 as the station may choose to give on a 
non-discriminatory basis. 

“55. Q. Can a station refuse to sell time at discount rates to a 
group of candidates for different offices who have pooled their re- 
sources to obtain a discount, even though as a matter of commercial 
practice, the station permits commercial advertisers to buy a block of 
time at discount rates for use by various businesses owned by a single 
advertiser? 

“A. Yes. Section 315 specifically provides that a station need not 
permit the use of its facilities by candidates, and neither that section 
nor the Commission’s rules require a station to sell time to a group of 
candidates on a pooled basis, even though such may be the practice 
with respect to commercial advertisers. (Letter to WKBT-WKBH, 
dated Oct. 14, 1954.) 

“56. Q. If candidate A purchases ten time segments over a sta- 
tion which offers a discount rate for purchase of that amount of time, 
is candidate B entitled to the discount rate if he purchases less time 
than the minimum to which discounts are applicable? 

“A. No. A station is under such circumstances only required to 
make available the discount privileges to each legally qualified candi- 
date on the same basis. 
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“57. Q. If a station has a ‘spot’ rate of two dollars per ‘spot’ 
announcement, with a rate reduction to one dollar if 100 or more such 
‘spots’ are purchased on a bulk time sales contract, and if one candi- 
date arranges with an advertiser having such a bulk time contract to 
utilize five of these spots at the one dollar rate, is the station obligated 
to sell the candidates of other parties for the same office time at the 
same one dollar rate? 

“A. Yes. Other legally qualified candidates are entitled to take 
advantage of the same reduced rate. (Letter to Senator Monroney, 
dated October 16, 1952.) 

“58. Q. Where a group of candidates for different offices pool 
their resources to purchase a block of time at a discount, and an 
individual candidate opposing one of the group seeks time on the 
station, to what rate is he entitled? 

“A. He is entitled to be charged the same rate as his opponent 
since the provisions of section 315 run to the candidates themselves 
and they are entitled to be treated equally with their individual 
opponents. (Report and Order, Docket 11092, 11 R.R. 1501.) 

“59. Q. Is there any prohibition against the purchase by a political 
party of a block of time for several of its candidates, for allocation 
among such candidates on the basis of personal need, rather than on 
— each candidate has contributed to the party’s campaign 
fund? 

“A. There is no prohibition in section 315 or the Commission’s rules 
against the above practices. It would be reasonable to assume that 
the group time used by a candidate is, for the purposes of section 315, 
time paid for by the candidate through the normal device of a recog- 
nized political campaign committee, even though part of the campaign 
funds was derived from sources other than the candidates’ contribu- 
tions. (Letter to Edward de Grazia, dated Oct. 14, 1954.) 

“60. Q. When a candidate and his immediate family own all the 
stock in a corporate licensee and the candidate is the president and 
general manager, can he pay for time to the corporate licensee from 
which he derives his income and have the licensee make a similar 
charge to an opposing candidate? 

“A. Yes. The fact that a candidate has a financial interest in a 
corporate licensee does not affect the licensee’s obligation under sec- 
tion 315. Thus, the rates which the licensee may charge to other 
legally qualified candidates will be governed by the rate which the 
stockholder candidate actually pays to the licensee. If no charge is 
made to the stockholder candidate, it follows that other legally 
qualified candidates are entitled to equal time without charge. (Letter, 
to Charles W. Stratton, dated March 18, 1957.)” 


IX. Issuance of interpretations of section 315 by the Commission. 

“61. Q. Under what circumstances will the Commission consider 
issuing declaratory orders, interpretive rulings or advisory opinions 
with respect to section 315? 

“A. Section 5(d) of the Administrative Procedure Act, Title 5, 
U.S.C.A., provides that ‘The agency is authorized in its sound discre- 
tion, with like effect as in the case of other orders, to issue a declara- 
tory order to terminate a controversy or remove uncertainty.’ How- 
ever, agencies are not required to issue such orders merely because 
a request is made therefor. The grant of authority to agencies to 
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issue declaratory orders is limited, and such orders are authorized only 
with respect to matters which are required by statute to be determined 
‘on the record after opportunity for an agency hearing.’ See Attorney 
General’s Manual on the Administrative Procedure Act, pp. 59, 60; 
also, In re Goodman, 4 Pike & Fischer R.R. 98. In general, the 
Commission limits its interpretive rulings or advisory opinions to 
situations where the critical facts are explicitly stated without the 
possibility that subsequent events will alter them. Rather, it prefers 
to issue such rulings or opinions where the specific facts of a particular 
case in controversy are before it for decision. (Letter to Pierson, 
Ball & Dowd, dated June 18, 1958.)” 


O 





86TH CONGRESS HOUSE OF REPRESENTATIVES REPORT 
1st Session No. 803 


CLARIFYING PROHIBITION AGAINST ARRESTMENT OF 
WAGES OF U.S. SEAMEN 


Avaust 6, 1959.—Referred to the House Calendar and ordered to be printed 


Mr. Bonner, from the Committee on Merchant Marine and Fisheries 
submitted the following 


REPORT 


[To accompany H.R. 6815] 


The Committee on Merchant Marine and Fisheries, to whom was 
referred the bill (H.R. 6815) to amend title 46, United States Code, 
section 601, to clarify types of arrestment prohibited with respect to 
wages of U.S. seamen, havitie considered the same, report favorably 
thereon with amendments and recommend that the bill as amended 
do pass. 

he amendments are as follows: 

On page 1, delete lines 3 and 4 and insert in lieu thereof the following: 
That the second sentence of section 12 of the Act of March 4, 
1915 (38 Stat. 1169; 46 U.S.C. 601), is amended by striking 
out the period at the end thereof and inserting a colon in lieu 
thereof and the following: “And provided 

On page 1, line 5, delete the word “any” and insert in lieu thereof 
the words “a master, officer, or any other seaman who is a member 
of the crew”’. 

On page 1, line 6, delete the word “‘seaman”’. 

Amend the title so as to read: 


A bill to amend section 12 of the Act of March 4, 1915, to 
clarify types of arrestment prohibited with respect to wages 
of United States seamen. 


PURPOSE OF THE BILL 


The bill would amend title 46, United States Code, section 601, 
which forbids the attachment or arrestment of the wages of a seaman 
for any other reason than a court order regarding the payment of 
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support and maintenance for a wife and minor children, by adding a 
proviso at the end of the section to state: 


That no part of the wages due or accruing to any seaman on 
a vessel engaged in the foreign, coastwise, intercoastal, or 
noncontiguous trade shall be withheld pursuant to the pro- 
visions of the tax laws of any State, Territory, possession, 
or Commonwealth, or a subdivision of any of them. 


NEED FOR THE LEGISLATION 


The need for this legislation has resulted from a conflict between 
the provisions of Federal] law protecting the wages of seamen from 
“attachment, encumbrance, or arrestment”’ dk the provisions of 
State tax laws which would require withholding of local taxes from 
the wages of seamen. 

A number of States have enacted withholding provisions in their 
income tax laws, including several recent enactments by important 
maritime States. Not only have tax withholding laws been enacted 
in some 23 States, but the practice is spreading to counties, munici- 
palities, and in one case to a school district. 

The effect of existing law has been examined by Federal courts in 
at least two cases. In one of them, American-Hawatian Steamship 
Co. v. Fisher, 82 F. Supp. 193 (D. Oreg. 1948), the provisions of the 
income tax law of the State of Oregon requiring employers doing 
business in that State to withhold a percentage of the wages of seamen 
were held invalid on the ground that they provided for attachment 
of wages under the prohibition of the statute sought here to be amended 
(46 U.S.C. 601). owever, doubt has been cast on the decision in the 
American-Hawaiian case by a subsequent case in which the court held 
that the withholding provisions of the income tax law of the Territory 
of Alaska could be applied to the wages of seamen. Alaska Steamship 
Co. v. Mullaney, 180 F. 2d 805 (9th Cir. 1950). While this latter 
case may not be determinative of the right of the State to require 
withholding of taxes from wages of seamen since the taxing authority 
granted to the Territory of Alaska was derived from congressional 
enactment, it nevertheless leaves the statute open to question. 

The need for clarification of the law is both important and urgent. 
As matters now stand, shipowners are on the horns of a dilemma. 
If they do not withhold they will be faced with great potential liability 
for violation of the laws of the States and their subdivisions. On the 
other hand, if they do withhold in accordance with the applicable 
laws of States requiring it they are faced not only with tremendous 
tax accounting problems in the practical execution of the withholding 
provisions of these State laws, but, most importantly, with a staggering 
potential legal and financial liability under the provisions of another 
section of the shipping laws. This other section (46 U.S.C. 596) 
provides that every owner or master who refuses or neglects to make 
payment of a seaman’s wages (within 2 days after the termination of 
the agreement under which he shipped on a coastwise voyage and 
within 4 days after he has been discharged on a foreign or intercoastal 
voyage) shall pay to the seaman a sum equal to 2 days’ pay for each 
and every day during which payment is delayed beyond the afore- 
mentioned periods. 
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The overwhelming complexity of the potential problems was force- 
fully brought to your committee’s attention during the course of 
hearings on the bill. For example, a vessel may stop at a number of 
ports in the United States on a single voyage. Each of the States in 
which such ports are situated may have withholding provisions in its 
tax laws. In such event it might be necessary to prepare withholding 
tax forms for each seaman for each State for each voyage covering the 
wages earned in each such State. And States might even seek to 
require steamship companies to withhold taxes from wages of their 
seamen-residents discharged in ports anywhere in the world. In fact, 
one State indicated that it may seek to impose such a requirement. 
Municipalities at which vessels touch might seek to impose withholding 
on wages of seamen on such vessels. Interior States might seek to 
require steamship companies to withhold from the wages of seamen 
domiciled in such States. There is no limit to the complexity and 
multiplicity of the accounting burdens which will surelv develop. 

Your committee gave careful consideration to the interest of the 
States, but in view of all the circumstances concludes that the bill is 
essential, that the existing law be clarified by the enactment of this 
bill. 

In this connection, the bill in no way attempts to relieve or affect 
a seaman’s obligation to pay taxes wherever due. Your committee 
felt, however, that most serious problems of administration and equity 
are involved in the matter of States attempting to tax individuals 
wherever they might happen to be, even for brief periods of time, and 
to impose the responsibility of collecting such taxes upon the steam- 
ship employers. Spokesmen for the shipping industry assured your 
committee that they would be glad to cooperate with the States to 
the extent of entering into informal arrangements with the States of 
residence of seamen employed by them, by which the shipping com- 
panies would provide such States with a duplicate Federal W-2 form 
indicating the name of each individual, his residence, and his annual 
earnings from each particular company. This, in the opinion of your 
committee, is a most reasonable and feasible offer. Such arrangements 
would provide the States with a valuable amount of information to 
assist in the collection of taxes from their residents. 

The implications disclosed by the problems involved in this bill 
go beyond the jurisdiction of your committee in the realm of State 
tax policy. However, the committee’s study of this matter impels 
the thought that there should be a thorough examination by the 
appropriate committees of the Congress of the entire question of 
multiple taxation involving businesses engaged in interstate commerce. 

Your committee urges the prompt enactment of this important 
clarifying legislation. 

THE AMENDMENTS 


The amendments would— 

(a) make necessary technical corrections in the reference to 
the law being amended, and 

(b) clarify the intent with regard to the class of employees 
covered by the bill by deleting the words ‘‘any seaman” on lines 
5 and 6 of the bill and inserting the words ‘‘a master, officer, or 
any other seaman who is a member of the crew’’. It is intended 
to make it clear that the bill has no application to longshoremen, 
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repairmen, and others who, within the statutory definition of 
“seaman” found in 46 U.S.C. 713, would otherwise be included 
within the meaning of the words “every person (apprentices 
excepted) who shall be employed or engaged to serve in any 
capacity on board” a vessel. As amended, the bill is applicable 
only to the master, officers, and other seamen who are actually 
serving in the operation of the vessel as members of the crew. 


COST OF THE BILL 


The bill, by its nature, involves no cost to the Federal Govern- 
ment. 
DEPARTMENTAL REPORTS 


The departmental reports are as follows: 


Tue SECRETARY OF COMMERCE, 
Washington, June 5, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 


Dear Mr. Cuarrman: This letter is in reply to your request of 
May 1, 1959, for the views of this Department with respect to H.R. 
6815, a bill to amend title 46, United States Code, section 601, to 
clarify types of arrestment prohibited with respect to wages of U.S. 
seamen. 

The bill would amend title 46, United States Code, section 601, 
which forbids the attachment or arrestment of the wages of a seaman 
for any other reason than a court order regarding the payment of 
support and maintenance for a wife and minor children, by adding a 
proviso at the end of the section to state: “That no part of the wages 
due or accruing to any seaman on a vessel engaged in the foreign, 
coastwise, intercoastal, or noncontiguous trade shall be withheld pur- 
suant to the provisions of the tax laws of any State, Territory, posses- 
sion, or Commonwealth, or a subdivision of any of them.” 

The Department does not object to favorable consideration of the 
bill, subject to considerations referred to hereinafter. 

The bill, if enacted, would prohibit the withholding from a seaman’s 
wane for State, Territory, or Commonwealth taxes. 

he very nature of the steamship industry is transitory. A vessel 
under the U.S. flag generally will Sone seamen from many different 
States as crew members who may “‘sign on” a vessel at different ports 
or at different times. The burden of determining the State residence 
of each crew member for the withholding of State or local taxes from 
the seamen’s wages would place a complex bookkeeping problem upon 
the steamship companies. 

This problem would become even more intricate if several States 
and municipalities should establish a nonresident tax on wages earned 
at their respective localities and require the withholding of taxes from 
the wages of seamen on money earned as salary or otherwise for the 
period a vessel would be in waters under the States’ jurisdiction. 
Vessels frequently put into ports of several States on a voyage, and 
vessels in the coastwise trade stop at many different U.S. ports. In 
this instance a multiplicity of tax deductions would be made from the 
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wages of the individual seaman, who might also be taxed on income 
by his State of residence. 

The validity of a State law requiring withholding for tax purposes 
from a seaman’s wages is at present uncertain. 

In Alaska Steamship Co. v. Mul’aney (D.C. Alaska 1949, 84 F. 
Supp. 561; affirmed C.C.A. 9, 1950, 180 F. 2d 805) the court did not 
consider the Alaska withholding provisions to be improper despite 
the Federal statutes (46 U.S.C. 597, 599, 600, 601, and 605) which 
relate to payment of seamen’s wages in full without deduction, free 
from attachment or assignment, and otherwise ‘‘protect” seamen’s 
wages. The circuit court did not consider that the withholding re- 
quirement affected the ‘exclusive Federal jurisdiction” and, further, 
indicated that “no principle of admiralty requires uniformity of State 
taxation.”” The Alaska decision cited but did not follow American- 
Hawaiian Steamship Co. v. Fisher (D.C. Oreg. 1948, 82 F. Supp. 193) 
which held a similar withholding provision of the Oregon income tax 
law invalid as applied to seamen since it provided for ‘attachment or 
arrestment” of seamen’s wages prohibited by 46 U.S.C. 601. 

This Department does not comment on the question of the inter- 
relation of State and Federal statutes involved, which would appear to 
be matters primarily for the Departments of Treasury and Justice. 

This Department, subject to the views of the Departments of the 
ao Justice, has no objection to the favorable consideration 
of the bill. 

We have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report to your committee. 

Sincerely yours, 
Freperick H. MvueE.ter, 


Under Secretary of Commerce. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., June 19, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H.R. 6815) 
to amend title 46, United States Code, section 601, to clarify types of 
arrestment prohibited with respect to wages of U.S. seamen. 

The bill will add to 46 U.S.C. 601, which exempts wages of seamen 
from attachment, a further proviso “that no part of the wages due or 
accruing to any seaman on a vessel engaged in the foreign, coastwise, 
intercoastal, or noncontiguous trade shall be withheld pursuant to 
the provisions of the tax laws of any State, Territory, possession, or 
Commonwealth, or a subdivision of any of them.” Its purpose is to 
resolve a conflict in the decisions of the lower Federal courts as to 
whether the present language of section 601 prohibits the operation of 
State statutes providing for withholding of State income tax. 

The subject of this legislation is not a matter for which the Depart- 
ment of Justice has primary responsibility and accordingly we make 
no recommendation as to its enactment. However, there are certain 
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features of the bill to which the attention of the committee is invited, 

Under existing law some States have experienced difficulty in 
effecting collections of income tax from seamen except by means of 
requiring their employers to withhold amounts from wages payable 
to them. The practical effect of the bill might therefore be to pre- 
clude the recovery of State income tax from persons who come within 
the coverage of the new proviso. 

The bill employs the term “seamen” without defining it. The 
statutory definition of seamen found in 46 U.S.C. 713 declares that 

“every person (apprentices excepted) who shall be employed or 
engaged to serve in any capacity on board’’ shall be deemed and taken 
to be Seamen. Thus longshoremen and ship repairmen have been 
held by the Supreme Court to be “‘seamen’”’ and the proposed new 
proviso may be interpreted as precluding the mone from withholding 
income tax from such persons. Additionally, a problem will arise 
in respect of Government-employed seamen. » ‘Sixiating law has 
authorized the United States to withhold State income tax from the 
compensation of its employees. The bill will presumably repeal that 
provision, but since the problem of precisely what Government 
employees are “seamen”’ is often obscure there could be considerable 
difficulty in its administration. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
(S) Lawrence E. Walsh, 
LawreENce E. WaA.Lsu, 
Deputy Attorney General. 


U.S. DeparTMENT oF Labor, 
OFFICE OF THE SECRETARY, 
Washington, June 9, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
U.S. House of Representatives, Washington, D.C. 


Drar ConGcrREssMAN Bonner: This is in further reply to your re- 
quest for our views on H.R. 6815, a bill to amend title 46, United 
States Code, section 601, to clarify the types of arrestment prohibited 
with respect to wages of U.S. seamen. 

‘he bill would prohibit the withholding under the tax laws of any 
State, Territory, possession, or Commonwealth, or subdivision thereof, 
of any part of the wages of seamen on vessels engaged in foreign, 
coastwise, intercoastal, or noncontiguous trade. 

The bill would substantially affect the enforcement of many laws 
imposing taxes which seamen, like others who receive the benefit of 
State and Territorial laws, may be required to pay. With respect to 
taxes of special interest to the Department of Labor, attention should 
be given to section 3305(f) of the Internal Revenue Code of 1954 
which specifically allows the States to require seamen to make con- 
tributions under State unemployment compensation laws. Several 
States with deep-sea ports presently collect employee contributions 
under these laws. In addition, the temporary disability insurance 
laws of several States also require employee contributions. 
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H.R. 6815 would appear to conflict with section 3305(f) and might 
hinder the States in collecting unemployment and disability insurance 
contributions from seamen. In our opinion, seamen may properly 
be required to pay the same contributions as other workers who are 
covered by these unemployment and disability insurance laws and 
who are eligible for their benefits. Consequently, we would not 
favor the enactment of H.R. 6396 insofar as it may affect the enforce- 
ment of these laws. With respect to the effect of the bill on State 
jurisdiction to tax and other problems relating to the collection and 
administration of State and Territorial taxes we would prefer to 
leave comment to those agencies more directly concerned with these 
problems. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
JAMES T. O’CoNNELL, 
Acting Secretary of Labor. 


OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, May 18, 1959. 
Hon. Herspert Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D.C. 

My Dear Mr. Cuarirman: Reference is made to your request for 
the views of this Department on H.R. 6815, to amend title 46, United 
States Code, section 601, to clarify types of arrestment prohibited 
with respect to wages of U.S. seamen. 

H.R. 6815 would amend section 601 of title 46 of the United States 
Code, relating to attachment or arrestment of wages of seamen, to 
exempt seamen engaged in foreign, coastwise, intercoastal, or non- 
contiguous trade from the withholding provisions of the tax laws of 
States, Territories, possessions, and political subdivisions. 

The provision for withholding a State income or payroll tax, as 
the provision for withholding Federal taxes, is a collection device 
employed to facilitate the enforcement of tax laws. The prohibition 
against the use of withholding would in effect deny to a State or other 
taxing jurisdiction authority to employ instruments required for the 
effective enforcement of tax laws. In a very real sense it would 
have the effect of curbing the taxing jurisdiction of a State over its 
residents and over nonresidents deriving income within its borders. 

The Department is opposed to legislation which would curb the 
taxing jurisdiction of States and actively supports the policy of 
according the States the active cooperation of the Federal Govern- 
ment in the enforcement of their tax laws. Thus, in accordance with 
the provisions of Public Law 587, 82d Congress, approved July 17, 
1952, the Secretary of the Treasury enters into agreements with 
States which employ withholding in the enforcement of their income 
tax laws to provide for the assistance of Federal agencies in withhold- 
ing State income taxes from the compensation of Federal employees. 
In this manner the Federal Government reciprocates the cooperation 
accorded by State and local governments in withholding Federal 
income taxes from State and local employees. 
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The Department is in accord with the views expressed by the U.S. 
Court of Appeals for the Ninth District in Alaska Steamship Com- 
pany v. Mullaney (180 F. 2d 805) in upholding the withholding pro- 
visions of the Alaska income tax that seamen, like other individuals, 
cannot be exempted from their obligation to bear their fair share of 
the cost of supporting government. 

In view of the foregoing considerations the Department recommends 
against enactment o H.R. 6815. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
(Signed) Frep C. Scrisner, Jr., 
Acting Secretary of the Treasury. 


CompTrRoLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., May 12, 1959. 
Hon. Hersert C. Bonner, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. CuarrMan: Further reference is made to your letter of 
May 4, 1959, acknowledged on May 5, requesting the comments of 
the General Accounting Office concerning H.R. 6815, 86th Congress, 
Ist session, entitled “‘A bill to amend title 46, United States Code, 
section 601, to clarify types of arrestment prohibited with respect 
to wages of United States seamen.” 

We have no special information or knowledge as to the need for or 


desirability of the proposed legislation and therefore we make no 
recommendation with respect to its enactment. 
Sincerely yours, 


(S) Joseph CAMPBELL, 
Comptroller General of the United States. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House of 
Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


SecTIOoN 12 or THE Act or Marca 4, 1915, Ser Forts 1n Section 601 
or Titte 46, Unirep States Cope 


Sec. 12. That no wages due or accruing to any seaman or appren- 
tice shall be subject to attachment or arrestment from any court, 
and every payment of wages to a seaman or apprentice shall be valid 
in law, notwithstanding any previous sale or assignment of wages or 
of any attachment, encumbrance, or arrestment thereon; and no 
assignment or sale of wages or of salvage made prior to the accruing 
thereof shall bind the party making the same, except such allotments 
as are authorized by this title. This section shall apply to fishermen 
employed on fishing vessels as well as to seamen: Provided, That 
nothing contained in this or any preceding section shall interfere with 
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the order by any court regarding the payment by any seaman of any 
part of his wages for the support and maintenance of his wife and 
minor childrenf. J : And provided further, That no part of the wages 


due or accruing to any seaman on a vessel engaged in the foreign, 
coasturise, intercoastal, or noncontiguous trade shall be withheld pursuant 
to the provisions of the tax laws of any State, Territory, possession, or 
Commonwealth, or a subdivision of any of them. Section forty-five hun- 
dred and thirty-six of the Revised Statutes of the United States is 
hereby repealed. 


O 





